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Appendix A:

CONVERSION TABLES

Note: Visit “onlineconversion.com” for more conversions

WATER UNIT CONVERSION TABLE (Approx.)

AxB=C o C+B=A

A X B C
acre-feet | x | 43,560 cubic feet
acre-feet | x | 435.6 ccf (100 cubic feet)
acre-feet | x | 325,851 gallons
acre-feet | x | 1,233.48 cubic meters
acre-feet per day | x | 0.325851428 MGD
acre-feet per year | x | 892.7436 gallons/day
AF perday | x | 325,851 gallons/day
cubic feet | x | 7.480519 gallons
cubic feet | x | 62.37 pounds of water
Gallons | x | 0.13368 cubic feet
gallons/minute | x | 0.0022282 cfs
cfs | x | 448.831173401 gallons/minute
cfs | x | 26,929.87 gallons/hour
cfs | x | 646,316.889 gallons/day
cfs | x | 235,905,048 gallons/year
cfs | x | 1.98347107 AF/day
cfs | x | 723.966940 AF/365 days
ofs | x | 724.447923 égéyzez gi?/z)year adj., based on
cfs | x | 59.5050 AF (over 30 day month)
ofs | x | 603315 3 your - 504167 doys)
cfs | x | 515.6702 AF (3/1 to 11/15 = 260 days)
cfs | x | 487.9034 AF (3/15 thru 11/15 = 246 days)
cfs | x | 424.4363 AF (4/1 thru 10/31 = 214 days)
cfs | x | 364.9358 AF (4/15 thru 10/15 = 184 days)
cfs | x | 325.2689 AF (4/20 thru 9/30 = 164 days)
cfs | x | 50 miner’s inches (ID, NM, UT, NE)
cfs | x | 38.4 miner’s inches (CO)
cfs | x | 40 miner’s inches (AZ, CA, NV, OR)
miner’s inch (ID) | x | 8.9766 gallons/minute
gallons | x | 0.001336805 ccf (100 cubic feet)
ccf (100 cubic ft) | x | 0.002295684 AF
ccf (100 cubic ft) | x | 748.0519142 gallons
ccflyr | x | 0.001423234 gallons/minute
ccflyr | x | 0.000003170944 cfs
MGD | x | 1.54726907 cfs
MGD | x | 1,120.3147 AF/year
cfs | x | 0.6463 MGD
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WATER UNIT CONVERSION TABLE (Approx.) AxB=C o C+B=A

A X B = C
gallons/minute | x | 0.004419192 = | AF/day
gallons/minute | x | 1.613 = | AF/year
million gallons | x | 3.0689 = | AF
million gallons | x | 133,681 = | cubic feet

AF/acre/day | x | 25.214321 = | miner’s inches (ID)

cubic meter per sec. | x | 35.31 = | cfs
cubic meter per sec. | x | 15,850 = | gallons/minute
gallons | x | 3.7854 = | Liters
SEASON OF USE TO NUMBER OF DAYS
4/15 thru 10/15 184 days
4/1 thru 10/15 198 days
3/1 thru 10/31 245 days
3/15 thru 11/15 246 days
3/1 thru 11/15 260 days
1/1 thru 12/31 365 days

TIME TO FILL OR EVACUATE A RESERVOIR (Approx.) A+B+C=D

A B C

D

AF + | cfs | 0.0826446 =

hours to fill (or evacuate) that volume

PRICE CONVERSION TABLE

Price per gallon

Price per acre-foot

1 dollar per gallon

$325,850.00 per acre-foot

1 penny per gallon

$3,258.50 per acre-foot

10 cents per 1,000 gallons

$32.59 per acre-foot

WATER CONSUMPTION
National average domestic water consumption per 179 gallons/day 0.20 AF/year
household (according to a University of Colorado
report by Peter Nichols dated 11-15-2001)
IDWR’s rule of thumb for domestic only 535.6 gallons/day 0.60 AF/year

consumption per household

IDWR'’s rule of thumb for domestic plus irrigation of
Y2 acre lawn

1,071.3 gallons/day

1.20 AF/year

Appendix IV to IDWR’s Water Law Handbook
contains a graph relating cfs to in-house domestic
use. ltis a curve, not a straight line relationship.
Beyond 200 homes, however, it is close to a
straight line.

Cfs = # homes x 0.0008333 + 0.5
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LAND / PIVOT CONVERSIONS

1 section of land

Contains 4 quarter sections

Contains 640 acres

Is one mile on each side

Is 5,280 feet on each side

1 quarter section

Contains 4 quarter-quarters

Contains 160 acres

Is ¥2 mile on each side

Is 2,640 feet on each side

1 quarter-quarter

Contains 40 acres

Is ¥4 mile on each side

Is 1,320 feet on each side

1 center pivot

Fits within one quarter section

Would irrigate 125.9 acres if a perfect circle

Typically irrigate 130 acres or more

Typically operates on 1,000 gpm well

If operated 24 hrs /365 days would produce 1,612 af per year (based on 1,000 gpm)

Would produce 520 af per year (based on 130 acres at 4 af per acre)

Would produce 351 af per year of consumptive use (transferable water) (based on

130 acres at 2.7 af per acre)

1 acre

= 43,560 square feet

1 square foot

= 0.0000229568 acre
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Appendix B: UNITS OF MEASURE

UNITS OF MEASURE

Term

Explanation

Acre-foot (“af”)

An acre-foot is the amount of water required to fill an acre of land one foot deep in
water. Itis equal to 43,560 cubic feet or 325,851 gallons. An acre-foot of water
will typically supply the water needs of a family of five for a year. It generally takes
three or more acre-feet per season to irrigate a single acre of crop land. One cfs
flowing for 24 hours produces 1.98 acre-feet.

Acre-feet per
annum

This refers to the number of acre-feet that may be diverted (or consumed) under a
given water right in one year.

Note: This is sometimes abbreviated to AFA. AFA is also the acronym for “acre-
feet per acre.” Because of this ambiguity, the reader should be pay attention to the
context in which the term is used.

Annual average
consumption
(‘AAC")

This is a measure of the volume of water provided on an annual basis. AAC is
often expressed on a per-household basis.

Cubic-feet-per-
second (“cfs”)

A unit of flow, also known as a “second foot,” is equivalent to water passing at the
rate of one cubic foot (7.48 gallons) every second. IDAPA 37.03.08.010.07.

Garden hose

One cfs of water is a substantial quantity of water. To put this in perspective, a
typical garden hose flows at roughly .02 cfs (one miner’s inch), or 9 gallons per
minute (based on %z inch hose, 75 feet long, 40 Ibs pressure). Thus it would take
50 such garden hoses to roughly approximate 1 cfs. The Lower Columbia River
flows at 200,000 cfs.

Hundred cubic feet
(“ccf”)

This is a measure of volume commonly employed by municipal suppliers for
tracking AAC. One acre-foot contains 435.6 ccf. One hundred cubic feet equals
0.0022957 acre-feet.

Million gallons per
day (“MGD”)

A flow measure commonly employed by municipalities. 1 MGD equates to a
continuous flow of 1.547 cfs or 1,120.147 acre-feet/year.

Miner’s inch

This is an older measurement of flow which varies slightly from state to state. (It
derives its name from the size of an orifice used as a measuring device.) In Idaho,
fifty miner’s inches equal one cfs.
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Appendix C: DEFINITIONS
DEFINITIONS
Term Explanation

1996 Act The 1996 Act refers to the Municipal Water Rights Act of 1996.

Abandonment This is a common law principle in most Western water law systems (but happens to
be statutory in Idaho) whereby a person who stops using his or her water right with
the intent to abandon it loses that right permanently. It is different from statutory
forfeiture provisions in that intent to abandon must be shown, and no specific
period of non-use is required. Abandonment is rarely found.

Adjudication This refers to a judicial determination of the existence and scope of a water right.
See general adjudication.

APODs Alternative points of diversion, that is, multiple points of diversion associated with a
single water right. If their water rights so provide, municipal and other water right
holders may divert water under any of their water rights from any of their APODs.

Application Most Western state water rights systems (Colorado is an exception) require a

person seeking a water right to file an application with the state engineer or other
officer of the state. The state water authority (in Idaho, the Department of Water
Resources) will then conduct studies and hold hearings where opponents may
protest the application.

Appropriative right

This is a right to use water recognized in the Western system. It may be
contrasted with riparian water rights recognized in the Eastern states.

Aquifer

This is an underground formation of rock, gravel or sand which stores water.

Aquifer storage and
recovery (“ASR”)

ASR refers to the process of intentionally placing water into an aquifer for purposes
of storage so that it may be recovered and used later. The stored water may be
either surface water or water from a different aquifer. Such projects may be
undertaken on a private basis, in which case a private party stores water, retains
ownership in it, and recovers it for its own benefit.

Aquifer storage also may be undertaken by an irrigation district or other
governmental entity for the benefit of water diverters generally. The authors
employ the term “public benefit aquifer recharge” or “PBAR” to describe these
projects, though others use the term ASR interchangeably for private and public
efforts.

Augmentation plan

This concept first developed under Colorado water law and is now spreading to
other states. The idea is that if a new user wishes to take more water from a
stream where not enough is left to meet his or her needs as well as those of senior
users, the new user may obtain a water right only if he or she submits an
acceptable plan to “augment” the stream with a new supply of water. In a typical
case, a group of junior tributary ground water pumpers who would otherwise face
shutdown by senior direct flow users, might pool their resources in a joint
augmentation plan to construct a new reservoir. The augmentation reservoir would
satisfy the needs of senior users and enable junior ground water pumping to
continue.
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DEFINITIONS

Term

Explanation

Beneficial use

This term refers to a set of uses of water which are deemed by law to provide
legitimate bases for a water right. Historically, the only beneficial uses recognized
were agricultural, industrial, domestic, and municipal. Many Western states,
including Idaho, now recognize fish, wildlife, recreation and aesthetics as beneficial
uses.

Board The Idaho Water Resource Board.

Call When the holder of a senior water right experiences a shortfall in water he or she is
entitled to divert, that person may place a call on the river. This means that the
state will force junior holders upstream to stop diverting in order to allow more
water to reach the senior holder.

Capacity of the "Capacity of the system" refers to the diversion rate at which an RAFN water right

System will be licensed. This quantity is not necessarily limited to the physically

constructed system if there is tangible evidence of the applicant's commitment to
complete the diversion and delivery system and divert the water to beneficial use
during the planning horizon. The rules for quantification of the "capacity of the
system" are set out in Application Processing Memo No. 63.

Carey Act company

A canal or ditch company is referred to as a “Carey Act company” if it was created
pursuant to the Carey Act, Federal Desert Lands Act (a/k/a the Carey Act), ch. 301
§ 4, 28 Stat. 422 (codified at 43 U.S.C. § 641). This is a federal law which provides
for the transfer of federal lands to private ownership in order to assist states in
developing arid lands. The Carey Act predated federal reclamation statutes, and
does not provide for any federal involvement in the project, other than conveyance
of lands.

Carriage water

A certain volume of water is required to keep it moving through ditches. That
amount which is kept in the ditch solely for purposes of transporting other water to
the crops is referred to as “carriage water.”

Certificated area

The “certificated area” of a municipal water supplier regulated by the PUC is that
area which it is authorized and required to serve. Unlike the more loosely defined
“service area” under the Municipal Water Rights Act, the certificated area is
precisely defined, and must be amended (with the approval of the PUC) to bring in
each new area.

Change/Transfer

The terms “change” and “transfer” are often used interchangeably to describe a
change in point of diversion, period of use, nature of use, and/or place of use. The
terms can also be used to describe the conveyance of title to a water right - that is,
a change or transfer in ownership.

Common law

The “common law” refers to the body of law based on custom, court decisions, and
precedent, rather than statutes enacted by the Legislature. Eastern riparian law is
based on common law. The West’s prior appropriation doctrine is based on a
combination of common law and statute which varies from state to state. The
common law of England, as it existed in 1864, was adopted by the Idaho
Legislature. Idaho Code § 73-116. This is known as the “reception.”

WATER LAW HANDBOOK — APPENDICES
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DEFINITIONS

Term

Explanation

Compact

A compact is a voluntary agreement adopted by two or more states and approved
by the U.S. Congress; in the context of water resources, it allocates water flowing
by or through those states. Compacts typically guarantee to more slowly
developing states in the headwaters a future right to a fraction of the water when it
is needed. By reserving water to future uses, compacts refute the oft-cited
argument that up river states must “use it or lose it.”

Conserved water

Sometimes referred to as “salvaged water,” this is water that is saved through
water conservation practices or other techniques. Many Western states do not
recognize water rights in conserved water (without loss of priority date) and
consequently provide no incentive to conserve. In 2003, the ldaho Legislature
adopted a measure protecting conserved water from forfeiture. Idaho Code §§ 42-
223(9), 42-250.

Consumptive use

The amount of a diversion that actually is consumed during its application to
beneficial use and is removed from the stream system. See “evapotranspiration.”

Current needs

A municipal provider’s portfolio of water rights may be divided, at any given point,
into “current needs” and “future needs.” “Current needs” refers to that portion of
the portfolio which, at the current time, is required to meet peak demand during the
peak season. As a municipal provider’s customer demand grows over time, water
rights (or portions thereof) classified as “future needs” are automatically
reclassified as “current need” water rights as they are called into use.

DCMI This acronym stands for “domestic, commercial, municipal and industrial” water.
IDAPA 37.03.08.010.08.

Decree A court decision confirming water rights.

Director The Director of the Idaho Department of Water Resources.

Ditch company

A ditch company or canal is a private company which builds and operates a system
which delivers irrigation water to farmers. There are various types of ditch
companies: unincorporated ditches (in which a group of farmers own a ditch as
co-tenants), carrier ditches (run as a for-profit business), and mutual ditches
(non-profit carriers in which the shareholders are the recipients of the water).

Diversion A diversion is a physical structure which removes water from a stream or controls
its flow within a stream.
Doctrine A “doctrine” is a rule, tenet or principle of law developed by the courts. Examples

are the reserved rights doctrine and the public trust doctrine.

Duty of water

This is the amount of water customarily required to accomplish the purposes of the
water right. One’s water right is limited to this duty of water. For example, if
people in an area ordinarily use three acre-feet of water per acre per year to
irrigate corn, that amount will be declared to be the water duty, and, without
specific proof no agricultural water user will be permitted to take more than that
amount. The rather odd phrase “duty of water” is understood more easily in the
context of the following quotation from an early Idaho case: “It is a cardinal
principle established by law and the adjudications of this court that the highest and
greatest duty of water be required. The law allows the appropriator only the
amount actually necessary for the useful or beneficial purpose to which he applies
it.” Munn v. Twin Falls Canal Co., 43 Ildaho 198, 207, 252 P. 865 (1926).
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DEFINITIONS

Term Explanation

Endangered Section 7 of this federal statute, 16 U.S.C. § 1536, requires that the government

Species Act take no action which may jeopardize the continued existence of any endangered or

(“ESA”) threatened species or adversely modify its critical habitat. Where the federal
government is involved in a water project (either by building it or issuing a section
404 permit), the endangered species act may prohibit the government from
proceeding if the loss of water will be harmful to such species. Some states have
their own endangered species acts under state law, as well.

Equitable When the Supreme Court is called upon to resolve disputes between states as to

apportionment water, it employs a doctrine called equitable apportionment whereby it weighs the

various equities favoring each state before issuing its decree.

Evapotranspiration

This refers to the combined effect of losing water to the air by evaporation and
transpiration of plants. Such water is consumptively used in the process of
irrigation and will not be returned to the stream as return flow.

Federal Energy
Regulatory
Commission
(“FERC”)

The Federal Energy Regulatory Commission, which issues permits and licenses in
connection with non-federal hydropower development.

Federal Power
Commission
(“FPC”)

Federal Power Commission, the predecessor to FERC.

Foreign water

Water which is conveyed into a new watershed is termed foreign water. This water
is treated differently under the water law of most Western states in that an importer
of foreign water is not required to allow the return flow to return to the stream, but
may develop it for new uses.

Forfeiture This is a statutory provision, Idaho Code § 42-222(2), whereby non-use of a water
right for a five-year period, regardless of intent, results in loss of the water right.
Dovel v. Dobson, 122 Idaho 59, 831 P.2d 527 (1992).

Futile call Where shutting down upstream users juniors would not result in more water

reaching downstream seniors in time to satisfy their needs, the call is said to be
futile, and it will not be enforced. This is the only instance in which a junior can
receive water while a senior goes dry.

Future needs

A municipal provider’s portfolio of water rights may be divided, at any given point,
into “current needs” and “future needs.” “Future needs” refers to the portion of a
water right (or of a portfolio of water rights) that is held to meet reasonably
anticipated needs within an approved planning horizon, as provided in the
Municipal Water Rights Act. Idaho Code §§ 42-202B(6) (definition of “planning
horizon”) and Idaho Code § 42-202B(7) (definition of “reasonably anticipated future
needs”). As a municipal provider's customer demand grows over time, water rights
(or portions thereof) classified as “future needs” are automatically reclassified as
“current need” water rights as they are called into use.

Gaining or losing
stream

Most streams are either feeding or being fed by ground water, depending on
whether they are above or below the water table. A gaining stream will increase its
flow as the river moves downstream even in the absence of rainfall or tributaries
because it is being fed by ground water. Likewise, a losing stream will lose water
to the ground as it moves downstream.
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DEFINITIONS

Term

Explanation

General
adjudication

This is a special type of adjudication involving not just the relative rights of
particular users who chose to litigate but of every person claiming a water right in a
particular river or stream. Essentially, the state says, “Everyone who claims a
water right—whether it has been determined before or not—must come into court
and prove up that right.” Anyone failing to do so, will suffer the loss of his or her
water right (or, at least, loss of priority). General adjudications may involve
hundreds of litigants and take years to resolve. The Snake River Basin
Adjudication in Idaho is an example. (See discussion under McCarran Amendment
in this Glossary.)

Ground water

This is water in aquifers beneath the earth’s surface. In Idaho, ground water is
subject to the prior appropriation doctrine. Idaho has begun to recognize that
ground water is hydraulically connected with surface water.

Ground water

This refers to the practice of taking ground water out of an aquifer at a rate faster

mining than it is being replenished by all sources of recharge.

Growing The "growing communities doctrine" is a common law doctrine that allows

communities traditional municipal providers to acquire and hold water rights to meet the future

doctrine needs of the community served. The growing communities doctrine pre-dates the
1996 Act. The 1996 Act codified and modified the growing communities doctrine.

Headgates These are the control devices at the head of an irrigation system. Turning off the

headgates means that no irrigation water will be delivered.

Idaho Department
of Water
Resources (“IDWR”
or the
“Department”)

This is the Idaho state agency which administers water rights.

IMAP IMAP stands for “Integrated Municipal Application Package.” This term is not
defined by statute or regulation, but has been adopted to describe comprehensive
municipal water right transfer applications designed to bring a municipal provider’s
entire portfolio of water rights within the 1996 Act.

Injury It is possible that a change in use or point of diversion by one water user might

result in diminished supplies of water to another. This result is called injury. The
“no-injury” rule requires that proposed changes be denied where they will result in
injury to any other water right holder—junior or senior.

Installed capacity

"Installed capacity” means the maximum system-wide instantaneous diversion
capacity (measured as a rate of flow) from all operational diversion facilities within
the municipal provider's integrated delivery system. The installed capacity may be
different that the sum of the capacities of each of the diversion facilities in the
system. Accordingly, it may be necessary to estimate the installed capacity of the
system using sound engineering practices. The increase in installed capacity
quantified at the time of licensing (see Row 7, Columns C and D) refers to the
additional system-wide installed capacity achieved by adding the new POD or
PODs associated with the newly licensed right. This increase in installed capacity
is the upper limit on the diversion rate for non-RAFN water rights at the time of
licensing.
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DEFINITIONS

Term

Explanation

Instream flow

This refers simply to water that is left in the stream to satisfy fish, wildlife,
recreation, aesthetic, watershed management, and other purposes. Though once
viewed as failing the dual tests of “diversion” and “beneficial use,” water rights for
instream flows are now recognized under various Western states’ approaches to
water law.

License In Idaho, a license is issued to the holder of a water right permit once the project
has been completed and water has been applied to beneficial use. (FERC also
issues licenses in connection with hydropower projects.)

Local public Idaho’s water code requires the consideration of the “local public interest” in all

interest water rights applications and water right transfers.

MAF Million acre-feet

McCarran The McCarran Amendment, 43 U.S.C. § 666, is a federal law which waives

Amendment sovereign immunity and allows the federal government to be brought into state
court where general adjudications of water rights are underway. The SRBA is one
of these. If the federal government fails to assert water rights, including reserved
rights, in the course of such a proceeding, such rights are lost.

MSAD MSAD is an acronym for a Municipal Service Area Description submitted pursuant

to the 1996 Act.

Municipal Provider

The term "municipal provider" is defined by the 1996 Act at Idaho Code § 42-
202(B)(5) as follows: "'Municipal provider' means: (a) A municipality that provides
water for municipal purposes to its residents and other users within its service
area; (b) Any corporation or association holding a franchise to supply water for
municipal purposes, or a political subdivision of the state of Idaho authorized to
supply water for municipal purposes, and which does supply water, for municipal
purposes to users within its service area; or (c) A corporation or association which
supplies water for municipal purposes through a water system regulated by the
state of Idaho as a "public water supply" as described in section 39-103(12), Idaho
Code." The term "municipal provider" includes two types of municipal provider:
traditional municipal providers and non-traditional municipal providers.

Municipal Water
Rights Act of 1996
(1996 Act”)

This is the legislative codification of the growing communities doctrine. The full
citation is Municipal Water Rights Act of 1996, 1996 Idaho Sess. Laws, ch. 297
(codified at Idaho Code §§ 42-202(2), 42-202B, 42-217(4), 42-219(1) & (2), 42-
222(1), 42-223(2), 43-335, 43-338).

Natural flow right

The term “natural flow right” is used, particularly in the context of the water supply
bank, to contrast with the term “storage right.” It means any water right based on
the natural availability of water, as opposed to storage of water. This includes
water derived from streams and springs as well as ground water. IDAPA
37.02.03.010.07.
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DEFINITIONS

Term

Explanation

Non-potable
irrigation (“NP1”)

This phrase refers to “non-potable irrigation” systems which deliver untreated water
for lawn and park irrigation from a non-municipal source, such as an irrigation
district. These are sometimes referred to a “pressurized irrigation facilities” or PIF.
The term “PIF” is confusing, however, in that most domestic irrigation systems are
pressurized, regardless of whether they obtain their water from municipal or
untreated non-municipal sources. Consequently, we have employed the term
“non-potable irrigation” to describe the systems providing untreated water from
non-municipal sources—irrespective of whether it is provided in a pressurized or
un-pressurized system.

Non-RAFN rights

"Non-RAFN" refers to municipal water rights (including permits or applications for
permit) not obtained pursuant to the planning horizon and RAFN provisions of the
1996 Act. This would include municipal water rights obtained by (1) traditional
municipal providers prior to the 1996 Act, (2) traditional municipal providers after
the 1996 Act, but without establishing a planning horizon or RAFN, and (3) non-
traditional municipal providers after the 1996 Act, but without establishing a
planning horizon or RAFN.

Non-traditional
municipal provider

"Non-traditional municipal provider" means a corporation, association or state
entity that meets the expanded definition of "municipal provider" in the 1996 Act
(Idaho Code § 42-202B(5)) but which would not have been treated as municipal
provider under the common law. For example, prior to the 1996 Act, subdivision
developers could not obtain municipal water rights for their projects. Instead they
obtain domestic and irrigation water rights. Under the 1996 Act, the definition of
municipal provider was expanded to include most new subdivisions (those
regulated as a public water supply under Idaho Code § 39-103(12)). The definition
was also expanded to include political subdivisions of the State that provide water
for municipal purposes. This might include, for example, water for state
universities, state prisons, and highway facilities.

Permit

This is a document, issued by the Idaho Department of Water Resources, which
indicates that a user has satisfied all the requirements of state law to obtain a
water right. (E.g., water is available, the public interest is satisfied, etc.) The
permit secures the holder’s priority as of that date, but typically requires completion
of the project within five years.

Phreatophytes

These are plants and trees whose roots reach below the water table and which
consume a large amount of water through evapotranspiration. Removal of such
vegetation along a river may significantly increase streamflow. Cottonwoods are
an example.

Planning area

A municipal provider’s “planning area” is essentially its best guess as to what its
service area will actually be at the end of its planning horizon. However, the
Planning Area excludes certain areas now served or likely to be served by the
municipal provider, where those areas may conflict with requirements in the 1996
Act regarding coordination of planning among municipal entities. Idaho Code

§ 42-202B(7) (definition of “reasonably anticipated future needs”). The planning
area serves as the geographic basis for demand projections which, in turn, allow

) K

the quantification of a municipal provider’s “future needs.”
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DEFINITIONS

Term

Explanation

Planning horizon

"Planning horizon" is defined by the 1996 Act at Idaho Code § 42-202B(7) as
follows: "Planning horizon' refers to the length of time that the department
determines is reasonably necessary for a municipal provider to hold water rights to
meet reasonably anticipated future needs. The length of the planning horizon may
vary according to the needs of the particular municipal provider." The term applies
only to municipal providers that establish RAFN under the 1996 Act.

POD

Point of diversion (a well, spring, or surface diversion) used by a water right.

Portfolio of water
rights

The term "portfolio of water rights" refers to all water rights, permits and
applications for permit held by a municipal provider for an integrated municipal
water delivery system. Where a single municipal delivery system is served by
water from different sources (e.g., ground water and surface water feeding into the
same delivery system), IDWR will determine on a case-by-case basis how to
define the portfolio. A municipal provider may have more than one portfolio of
rights, permits and applications where it operates separate water delivery systems
(e.g., one for potable use and one for irrigation, or non-connected systems serving
different geographic areas).

Preemption

Laws of the federal government may preempt (or override) laws of the states
where Congress so chooses. For example, federal reserved water rights preempt
inconsistent state water law. Congress always has the power to preempt state law.
The dispute usually revolves around whether Congress in taking a particular action
intended to preempt state law.

Priority date

This is the date attached to all water rights in the Western system indicating when
the water right was first obtained. The priority date determines how senior the
water right is. The more senior the priority date, the more valuable the water right,
because it is less likely to be called out in time of shortage.

Public Benefit
Aquifer Recharge

The authors employ the term “public benefit aquifer recharge” or “PBAR” to
describe projects undertaken by an irrigation district or other governmental entity
for the benefit of water diverters generally. In these projects, ownership of the
water is not retained by the recharger. Instead, the recharged water works
generally to the benefit of all water right holders in the aquifer.

The authors employ the term “aquifer storage and recovery” or “ASR” to describe
similar projects undertaken by private parties. In ASR projects, a private party
stores water, retains ownership in it, and recovers it for its own benefit. Others use
the term ASR to describe both public and private recharge operations.

Public interest

See “Local public interest.”

Public trust This doctrine refers to the responsibility of the state to hold certain valuable

doctrine property rights in trust for the benefit of the citizens of the state. In 1996 the Idaho
Legislature expressly declared that the public trust doctrine does not apply to water
rights.

Public Utilities The PUC has regulatory authority over UWID and all other private suppliers of

Commission water and power.

Quantification This refers to the process of determining the exact size of a water right, and can

include—usually in an adjudication—an evaluation of the extent to which the right
actually has been put to beneficial use. Most federal reserved water rights, are
unquantified.
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DEFINITIONS

Term Explanation
Reasonably "Reasonably anticipated future needs" is defined by the 1996 Act at Idaho Code §
anticipated future 42-202B(8) as follows: "Reasonably anticipated future needs' refers to future uses
needs ("RAFN") of water by a municipal provider for municipal purposes within a service area

which, on the basis of population and other planning data, are reasonably expected
to be required within the planning horizon of each municipality within the service
area not inconsistent with comprehensive land use plans approved by each
municipality. Reasonably anticipated future needs shall not include uses of water
within areas overlapped by conflicting comprehensive land use plans." Although
the growing communities doctrine also embodies the concept of holding water
rights to meet future needs, the term "RAFN" as used in this guidance is applicable
only to water rights that expressly are appropriated or transferred pursuant to the
planning horizon and RAFN provisions of the 1996 Act.

Reserved water These are water rights deemed by the courts to have been reserved to the federal
rights government in conjunction with the reservation of land, even where Congress said
nothing explicitly about water. Thus National Forests, National Monuments, and
other federal reservations carry with them implicit rights to such water as is
necessary to fulfill their primary purposes.

Return flow “Return flow” is the component of water diverted for a beneficial use which is not
consumed and which eventually returns to the stream or aquifer. It includes, for
example, seepage water from leaky canals, tail water from irrigation systems, and
the water that percolates down from irrigated fields. Once this water reaches the
stream or aquifer, it supports (or becomes a part of) all appropriations therein.
Ordinarily, one may not reduce or interfere with return flows, without injuring other
water users. There are certain circumstances, however, where persons are
allowed to do so, e.g., recapture of waste water and foreign water.

Note that the definitions of return flow, waste water, seepage, tail water are not
always consistently applied in cases and articles. A good rule is not to get too
hung up on precise definitions, but focus instead on the meaning of the term within
the context of the water law.

Riparian The term “riparian” refers to land which adjoins a water body. The term also
applies to the body of water law prevailing in the Eastern United States which
premises the existence of water rights on the ownership of riparian land.

Salvaged water Synonymous with “conserved water.”

Second-foot This is a measure of flow equal to a cubic foot of water per second of water, or
448.8 gallons per minute. The labels “cfs” and “second-feet” are equivalent.

Section 404 Section 404 of the federal Clean Water Act, 33 U.S.C. § 1344, requires persons or
agencies who wish to deposit dredged or fill material into rivers and wetlands to
obtain a permit from the U.S. Army Corps of Engineers. Where issuance of the
permit is not in the public interest (for example, if it would harm endangered
species), the permit must be denied and the project cannot be built.

Seepage water See discussion under “return flow” and “waste water.”
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DEFINITIONS

Term Explanation

Service area The term “service area” is a term of art under the Municipal Water Rights Act.
Idaho Code § 42-202B(8) (definition of “service area”). It refers to the evolving
geographic area served by a particular municipal provider. Unlike other water
users, municipal providers do not have fixed and precise places of use, but broadly
defined service areas which grow and evolve over time. The term “service area”
should not be confused with “planning area” or “certificated area” (see those
definitions). A municipal provider is required to provide a Municipal Service Area
Description (or “MSAD”) to the Department.

Snake River Basin | The Snake River Basin Adjudication, a general adjudication of water rights now

Adjudication underway in Idaho. Roughly two thirds of the state falls within this basin.
(“SRBA”)
Special district Idaho has created special units of government with the authority to issue bonds,

levy taxes, and use the money to build water projects. These include Drainage
Districts, Groundwater Recharge Districts, and Flood Control Districts.

Special master A special master is an expert appointed by a court to take evidence. When states
bring suits in the Supreme Court seeking an equitable apportionment of interstate
streams, the Court will appoint a special master to hear the evidence, summarize
it, and recommend a ruling to the Court. Sometimes special masters are used in

general stream adjudications.

Stub-in practice The "stub-in" practice refers to IDWR's informal practice of allowing licenses for
municipal water rights held by non-RAFN, non-traditional municipal providers to
include an additional increment of rate and volume beyond current actual
production, but limited to installed capacity, to serve homes or other domestic uses
(as defined in Idaho Code § 42-222(1)(a)) that are physically stubbed-in to an
operational delivery system (including a service line to each lot) at the time of
licensing, even if no homes or other domestic uses have been constructed on the
stubbed-in lots. Credit for stubbed-in lots will not be allowed where inappropriate,
for example, when a substantial time has passed since permitting and homes or
other domestic uses are still not built and it is not evident that the development will
be completed.

Stored water This term refers to any water derived from the storage of water in a reservoir. In
some contexts, the term is limited to water from surface reservoirs. E.g., IDAPA
37.02.03.010.10 (water supply bank rules). In other contexts, the term probably
ought to include water stored in underground aquifers pursuant to an ASR
program.

Subordination This refers to an agreement between water users that allows one user to step
ahead of another’s priority. Thus, if a senior user agreed (as part of a contract,
settlement, or whatever) to subordinate his rights to a junior user, the senior would
no longer have the right to call out that particular junior. Because subordinations
are effective only between the parties entering into them, another senior would still
be able to call out the junior. The Swan Falls settlement was built around a broad
subordination program.

Surface water This refers to that water which is found in rivers, lakes, streams, and wetlands. It is
distinguished from ground water.

TAF Thousand acre-feet.

Tail water See discussion under “return flow.”
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DEFINITIONS

Term

Explanation

Traditional
municipal provider

"Traditional municipal provider" means those municipal providers that would have
been treated as municipalities under the common law growing communities
doctrine prior to the 1996 Act. This includes: (1) a city incorporated under Idaho
Code § 50-102 that provides water to residents of the city (and sometimes also
customers outside of the city), (2) a public utility regulated by the Idaho Public
Utilities Commission serving water to customers within a service area that includes
an incorporated city, or (3) a water district or water and sewer district established
pursuant to Idaho Code §§ 42-3201 to 42-3239 serving customers within a service
area that includes an incorporated city.

Tributary

To the layperson, this is a noun describing a smaller stream or river which flows
into a larger one. ltis also used as an adjective to describe ground water which is
similarly connected to a stream. In short, if there is a hydrological connection
between ground water and a surface stream, the ground water is said to be
“tributary” to the stream, and—at least theoretically— should be administered in
priority just as if the user were diverting from the stream.

Trust water

This term “trust water” refers to the body of water rights potentially made available
to new appropriation by the subordination of Idaho Power’s water rights under the
Swan Falls Agreement. The effect of the subordination was to free up a tightly
allocated resource to some extent (though not as much as was believed at the time
of the Agreement.)

Unappropriated This is water flowing in a stream which has not been appropriated or claimed by
water any person.
USBR U.S. Bureau of Reclamation. Also known as “the Bureau,” “BOR,” or “BuRec.”

Usufructuary right

This is a right to use something, such as water, despite the fact that one does not
own the thing itself. All water rights are deemed usufructuary because no one
(except the people of the State) owns the actual molecules of water, but only the
right to use the water for a time before it is returned to the system.

Waste water

“Waste water” refers to water which is diverted for beneficial use, but is not
consumed, and is released in a way whereby it may be physically captured before
it reaches a natural aquifer or stream. This term includes the tail water left at the
end of an irrigated field, the seepage water which leaks out of canals, the excess
water applied to crops which percolates down into the soil, and waste water
generated by an industrial processes or by a municipality. Under certain
circumstances, the appropriator who creates waste water has a right to recapture
it. Likewise third parties may acquire water rights in the waste water generated by
another (but may not force the generator of that waste water to continue to produce
it).

Water right

This is a right to use water. Water rights of different types are recognized under
both the Eastern riparian system and the Western appropriation system. Under all
systems, the water right is usufructuary in nature.

Watershed

This is an area that, because of topographic slope, contributes water to a specified
surface water drainage system, such as a stream or river. Under Eastern riparian
water law, water must be used within the watershed. ldaho water law allows use
outside the watershed.

Weir

A device, usually made of concrete or steel, placed in a stream channel. Weirs are
used for various purposes, such as to measure the flow rate or to divert water.
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Appendix D: MAPS: ADMINISTRATIVE BASINS, ETC.
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Appendix E: IDWR, WATER BOARD, AND SRBA ORGANIZATIONAL STRUCTURE

The Idaho Department of Water Resources is headed by a Director appointed by
the Governor.

The Idaho Water Resource Board was created by the Idaho Legislature in 1965
following the passage of a constitutional amendment that established the Board. There
are eight Board members, appointed by the governor, who serve four-year terms.

The Snake River Basin Adjudication (“SRBA”) was commenced on November
19, 1987 by the Fifth Judicial District Court of the State of Idaho in response to a petition
filed by the Idaho Department of Water Resources, at the direction of the Legislature.

The North Idaho Adjudication includes three separate basin adjudications. The
Coeur d’Alene-Spokane River Basin Adjudication (“CSRBA”) was commenced on
November 12, 2008.

The following table was last updated on July 12, 2014. Visit www.idwr.idaho.gov
and www.srba.state.id.us for more up to date information.
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Appendix F: STATE WATER PLAN (DEC. 1996, RATIFIED MARCH 1997)
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Appendix G: MAP OF EASTERN SNAKE PLAIN AND ESPA
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Appendix H: MAPS OF TRUST WATER AREA
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Appendix I: FRAMEWORK FOR FINAL RESOLUTION (SWAN FALLS)

WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 60

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 61

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 62

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 63

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 64

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 65

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 66

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 67

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 68

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 69

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 70

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 71

HANDBOOK Appendices - Water Law Handbook (8-1-2026) (current version)(541598.53).doc



Appendix J: SWAN FALLS AGREEMENT
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Appendix K:

IDWR MORATORIUMS

SUMMARY OF PRINCIPAL MORATORIUM
ORDERS, LEGISLATION AND POLICY STATEMENTS

This summary traces the history of the 1992 Moratorium Order originally covering the entire Snake Plain
Basin. The reader is referred to IDWR’s web site for information on additional specialized moratoriums,
including the Twin Falls Geothermal GWMA Moratoriums, the Salmon and Clearwater Basins Moratorium,
the Big Lost River Drainage Moratorium, the Mud Lake Area Moratorium and the Wilderness Water Rights

Moratorium.

Date / Type Geographic Area Scope Current Status
Jan. 22, 1980 Boise River and tributaries All new and pending Still in effect as an
IDWR upstream from Lucky Peak applications for consumptive expression of
Memorandum Reservoir use, surface water permits departmental

diversion during for irrigation policy. However,
season (6-15 to 11-1). this is not a true
moratorium order.
May 15, 1992 The entire Snake River Basin All new and pending Amended by
Order upstream of the Weiser Gage applications for consumptive January 6, 1993
(essentially the entire basin). use of surface or ground water. | order. Superceded
Domestic rights and by April 30, 1993
supplemental irrigation rights order.
were excepted.
Jan. 6, 1993 Eliminated the non-trust water No other change in scope. Superceded by
Order area from the 1992 moratorium. April 30, 1993
Thus, the May 15, 1992 order order.
now applies only to the trust
water area.
Jan. 6, 1993 New moratorium applicable only | Essentially same scope as May | Expired Dec. 31.
Order to non-trust water area. Unlike 15, 1992, with some 1997.
other moratoriums, limited to modification of supplemental
five years. water exception. Imposed a
five-year moratorium on the
non-trust water area while
studies are undertaken.
Apr. 30, 1993 (1) Eastern Snake Plain Area Essentially same scope as in Amended by May 3,
Order and tributaries thereto (defined May 15, 1992 order, except no | 1995 order.
as the trust water area upstream | exception for supplemental Rescinded prior
of King Hill), and (2) the Boise rights, and new exceptions for moratorium orders
River Drainage Area (defined as | “public interest” and “no effect.” | on Mud Lake area
basin no. 63). and Big Lost River
Drainage.
Apr. 11, 1994 In 1994, the Legislature adopted | No change in scope. The act has now
a statute preventing the Director expired, but the
1994 Idaho from removing that portion of Department’s

Sess. Laws. ch.
449, § 1, p. 1433
(formerly
codified at Idaho
Code § 42-1806)

April 1993 amended moratorium
applicable to the Eastern Snake
Plain Aquifer prior to December
31, 1997.

moratorium remains
in effect.
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SUMMARY OF PRINCIPAL MORATORIUM
ORDERS, LEGISLATION AND POLICY STATEMENTS

This summary traces the history of the 1992 Moratorium Order originally covering the entire Snake Plain
Basin. The reader is referred to IDWR’s web site for information on additional specialized moratoriums,
including the Twin Falls Geothermal GWMA Moratoriums, the Salmon and Clearwater Basins Moratorium,
the Big Lost River Drainage Moratorium, the Mud Lake Area Moratorium and the Wilderness Water Rights

Moratorium.
Date / Type Geographic Area Scope Current Status
May 3, 1995 Removed Boise River Drainage | Imposed some additional Processing
Order Area from moratorium. processing guidelines for instructions
However, the order provides applications within the Boise provided by

that applications for the use of
surface water upstream of the
Star Bridge on the Boise River
will be denied unless mitigated
to avoid injury. The practical
effect of this provision is simply
to limit new appropriations to
flood water, which would be the
case anyway.

River Drainage Area.

Administrator’s
Memorandum of
June 20, 1996.

June 20, 1996 Lower Boise River Basin (from Applies to consumptive use In effect
Administrator’s Lucky Peak Reservoir to the ground water applications only,
Memorandum mouth of the Boise River). domestics excepted.

Exceptions provided for “public

interest” and “no effect.”
SUMMARY OF The April 30, 1993 moratorium The April 30, 1993 moratorium | In effect
CURRENT remains in effect only for the applicable to the Eastern
STATUS trust water area of the Eastern Snake River Plain applies to

Snake River Plain area. Certain
processing restrictions were
imposed by the May 3, 1995
Order on the Boise River
Drainage Area. In addition, an
informal moratorium (via
Administrator's Memorandum)
remains in effect for the Lower
Boise River Basin, below Lucky
Peak Dam.

both ground and surface water.
Certain restrictions under the
May 3, 1995 order apply only to
surface water upstream of the
Star Bridge in the Boise River
Drainage Area. The June 20,
1996 memorandum applicable
to the Lower Boise River Basin
applies only to ground water.
All of the above are limited to
consumptive use permit
applications and provide a
domestic exception.
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Appendix L: TRANSFER PROCESSING POLICIES & PROCEDURES (REVISED DEC. 21, 2009)

(Superseded by James R. Cefalo, Transfer Processing No. 24 (Transfer Processing Guidance)
(Oct. 1, 2024))
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Appendix M: IDWR GUIDANCE ON MUNICIPAL WATER RIGHTS
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conferred upon Jeff the law school's Distinguished Environmental Law
Graduate Award. The award is presented to those graduates who have made
significant contributions in the fields of environmental and natural resources
law. He received the Idaho State Bar Association's Pro Bono Service Award
for 1991. He is named in Best Lawyers in America in the fields of
Environmental and Natural Resources Law.

Jeff is a frequent lecturer to business, government, and professional groups
in the areas of water law, environmental law, and natural resources policy.
He has published several articles in these fields. His professional and civic
activities include: former Trustee, Rocky Mountain Mineral Law Foundation
and currently Idaho Reporter for the Foundation=s Mineral Law and Water
Law Newsletters; past president water law section of the Idaho State Bar;
Board member and officer of the Sawtooth Society; Board member of Boise
Contemporary Theater.
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Appendix U: HANDBOOKS AVAILABLE FROM GIVENS PURSLEY

Copies of these publications may be ordered by returning this form by mail, faxing it to
208-388-1300, by sending an e-mail to handbooks@givenspursley.com, or by calling 208-388-
1227.

Q  Water Law Handbook: ($60.00)

The Acquisition, Use, Transfer, Administration, and
Management of Water Rights in Idaho

Q  Land Use Handbook: ($50.00)
The Law of Planning, Zoning, and Property Rights in Idaho

L  Road Law Handbook: ($30.00)
Road Creation and Abandonment Law in Idaho

Q  Ethics Handbook: ($20.00)
Ethical Considerations for the Client and Lawyer in Idaho

O CD Containing All Four Handbooks: ($5.00)

Name:

Title:

Organization:

Address:

City/State/Zip:

E-mail Address (optional):

(Price Includes Shipping) [] Check Enclosed [] Please Bill Me
Note: Price for hard copies reflects costs of production and mailing.

Electronic versions of all our handbooks are also available for free download at
www.GivensPursley.com under Publications.
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