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Appendix A:

CONVERSION TABLES

Note: Visit “onlineconversion.com” for more conversions

WATER UNIT CONVERSION TABLE (Approx.)

AxB=C o C=+B=A

A X B C
acre-feet | x | 43,560 cubic feet
acre-feet | x | 435.6 ccf (100 cubic feet)
acre-feet | x | 325,851 gallons
acre-feet | x | 1,233.48 cubic meters
acre-feet per day | x | 0.325851428 MGD
acre-feet per year | x | 892.7436 gallons/day
AF perday | x | 325,851 gallons/day
cubic feet | x | 7.480519 gallons
cubic feet | x | 62.37 pounds of water
Gallons | x | 0.13368 cubic feet
gallons/minute | x | 0.0022282 cfs
cfs | x | 448.831173401 gallons/minute
cfs | x | 26,929.87 gallons/hour
cfs | x | 646,316.889 gallons/day
cfs | x | 235,905,048 gallons/year
cfs | x | 1.98347 AF/day
cfs | x | 723.9775 AFlyear (365 days)
cfs | x | 59.5050 AF (over 30 day month)
cfs | x | 60.3315 113 your - 304167 dayg)
cfs | x | 515.6702 AF (3/1 to 11/15 = 260 days)
cfs | x | 487.9034 AF (3/15 thru 11/15 = 246 days)
cfs | x | 424.4363 AF (4/1 thru 10/31 = 214 days)
cfs | x | 364.9358 AF (4/15 thru 10/15 = 184 days)
cfs | x | 325.2689 AF (4/20 thru 9/30 = 164 days)
cfs | x | 50 miner’s inches (ID, NM, UT, NE)
cfs | x | 38.4 miner’s inches (CO)
cfs | x | 40 miner’s inches (AZ, CA, NV, OR)
miner’s inch (ID) | x | 8.9766 gallons/minute
gallons | x | 0.001336805 ccf (100 cubic feet)
ccf (100 cubic ft) | x | 0.002295684 AF
ccf (100 cubic ft) | x | 748.0519142 gallons
ccflyr | x | 0.001423234 gallons/minute
ccflyr | x | 0.000003170944 cfs
MGD | x | 1.54726907 cfs
MGD | x | 1,120.3147 AFlyear
cfs | x | 0.6463 MGD
gallons/minute | x | 0.004419192 AF/day
gallons/minute | x | 1.613 AF/year
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WATER UNIT CONVERSION TABLE (Approx.) AxB=C o C+B=A
A X B = C
million gallons | x | 3.0689 = | AF
million gallons | x | 133,681 = | cubic feet
AF/acre/day | x | 25.214321 = | miner’s inches (ID)
cubic meter per sec. | x | 35.31 = | cfs
cubic meter per sec. | x | 15,850 = | gallons/minute
gallons | x | 3.7854 = | Liters
TIME TO FILL OR EVACUATE A RESERVOIR (Approx.) A+B+C=D
A B C D
AF + | cfs | + 0.0826446 = hours to fill (or evacuate) that volume

PRICE CONVERSION TABLE

Price per gallon

Price per acre-foot

1 dollar per gallon

$325,850.00 per acre-foot

1 penny per gallon

$3,258.50 per acre-foot

10 cents per 1,000 gallons

$32.59 per acre-foot

WATER CONSUMPTION

National average domestic water consumption per
household (according to a University of Colorado
report by Peter Nichols dated 11-15-2001)

179 gallons/day 0.20 AFlyear

IDWR'’s rule of thumb for domestic only
consumption per household

535.6 gallons/day 0.60 AFlyear

IDWR’s rule of thumb for domestic plus irrigation of
% acre lawn

1,071.3 gallons/day 1.20 AF/year

Appendix IV to IDWR’s Water Law Handbook
contains a graph relating cfs to in-house domestic
use. Itis a curve, not a straight line relationship.
Beyond 200 homes, however, it is close to a
straight line.

Cfs = # homes x 0.0008333 + 0.5
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LAND / PIVOT CONVERSIONS

1 section of land

Contains 4 quarter sections

Contains 640 acres

Is one mile on each side

Is 5,280 feet on each side

1 quarter section

Contains 4 quarter-quarters

Contains 160 acres

Is ¥2 mile on each side

Is 2,640 feet on each side

1 quarter-quarter

Contains 40 acres

Is ¥ mile on each side

Is 1,320 feet on each side

1 center pivot

Fits within one quarter section

Would irrigate 125.9 acres if a perfect circle

Typically irrigate 130 acres or more

Typically operates on 1,000 gpm well

If operated 24 hrs /365 days would produce 1,612 af per year (based on 1,000 gpm)

Would produce 520 af per year (based on 130 acres at 4 af per acre)

Would produce 351 af per year of consumptive use (transferable water) (based on

130 acres at 2.7 af per acre)

1 acre

= 43,560 square feet

1 square foot

= 0.0000229568 acre
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Appendix B: UNITS OF MEASURE

UNITS OF MEASURE

Term

Explanation

Acre-foot (“af”)

An acre-foot is the amount of water required to fill an acre of land one foot deep in
water. Itis equal to 43,560 cubic feet or 325,851 gallons. An acre-foot of water
will typically supply the water needs of a family of five for a year. It generally takes
three or more acre-feet per season to irrigate a single acre of crop land. One cfs
flowing for 24 hours produces 1.98 acre-feet.

Acre-feet per
annum

This refers to the number of acre-feet that may be diverted (or consumed) under a
given water right in one year.

Note: This is sometimes abbreviated to AFA. AFA is also the acronym for “acre-
feet per acre.” Because of this ambiguity, the reader should be pay attention to the
context in which the term is used.

Annual average
consumption
(HAACH)

This is a measure of the volume of water provided on an annual basis. AAC is
often expressed on a per-household basis.

Cubic-feet-per-
second (“cfs”)

A unit of flow, also known as a “second foot,” is equivalent to water passing at the
rate of one cubic foot (7.48 gallons) every second. IDAPA 37.03.08.010.07.

Garden hose

One cfs of water is a substantial quantity of water. To put this in perspective, a
typical garden hose flows at roughly .02 cfs (one miner’s inch), or 9 gallons per
minute (based on ¥z inch hose, 75 feet long, 40 lbs pressure). Thus it would take
50 such garden hoses to roughly approximate 1 cfs. The Lower Columbia River
flows at 200,000 cfs.

Hundred cubic feet
(HCCf”)

This is a measure of volume commonly employed by municipal suppliers for
tracking AAC. One acre-foot contains 435.6 ccf. One hundred cubic feet equals
0.0022957 acre-feet.

Million gallons per
day (“MGD”)

A flow measure commonly employed by municipalities. 1 MGD equates to a
continuous flow of 1.547 cfs or 1,120.147 acre-feet/year.

Miner’s inch

This is an older measurement of flow which varies slightly from state to state. (It
derives its name from the size of an orifice used as a measuring device.) In Idaho,
fifty miner’s inches equal one cfs.
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Appendix C: DEFINITIONS
DEFINITIONS
Term Explanation

1996 Act The 1996 Act refers to the Municipal Water Rights Act of 1996.

Abandonment This is a common law principle in most Western water law systems (but happens to
be statutory in Idaho) whereby a person who stops using his or her water right with
the intent to abandon it loses that right permanently. It is different from statutory
forfeiture provisions in that intent to abandon must be shown, and no specific
period of non-use is required. Abandonment is rarely found.

Adjudication This refers to a judicial determination of the existence and scope of a water right.
See general adjudication.

APODs Alternative points of diversion, that is, multiple points of diversion associated with a
single water right. If their water rights so provide, municipal and other water right
holders may divert water under any of their water rights from any of their APODs.

Application Most Western state water rights systems (Colorado is an exception) require a

person seeking a water right to file an application with the state engineer or other
officer of the state. The state water authority (in Idaho, the Department of Water
Resources) will then conduct studies and hold hearings where opponents may
protest the application.

Appropriative right

This is a right to use water recognized in the Western system. It may be
contrasted with riparian water rights recognized in the Eastern states.

Aquifer

This is an underground formation of rock, gravel or sand which stores water.

Aquifer storage and
recovery (“ASR”)

ASR refers to the process of intentionally placing water into an aquifer for purposes
of storage so that it may be recovered and used later. The stored water may be
either surface water or water from a different aquifer. Such projects may be
undertaken on a private basis, in which case a private party stores water, retains
ownership in it, and recovers it for its own benefit.

Aquifer storage also may be undertaken by an irrigation district or other
governmental entity for the benefit of water diverters generally. The authors
employ the term “public benefit aquifer recharge” or “PBAR” to describe these
projects, though others use the term ASR interchangeably for private and public
efforts.

Augmentation plan

This concept first developed under Colorado water law and is now spreading to
other states. The idea is that if a new user wishes to take more water from a
stream where not enough is left to meet his or her needs as well as those of senior
users, the new user may obtain a water right only if he or she submits an
acceptable plan to “augment” the stream with a new supply of water. In a typical
case, a group of junior tributary ground water pumpers who would otherwise face
shutdown by senior direct flow users, might pool their resources in a joint
augmentation plan to construct a new reservoir. The augmentation reservoir would
satisfy the needs of senior users and enable junior ground water pumping to
continue.
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DEFINITIONS

Term

Explanation

Beneficial use

This term refers to a set of uses of water which are deemed by law to provide
legitimate bases for a water right. Historically, the only beneficial uses recognized
were agricultural, industrial, domestic, and municipal. Many Western states,
including Idaho, now recognize fish, wildlife, recreation and aesthetics as beneficial
uses.

Board The Idaho Water Resource Board.

Call When the holder of a senior water right experiences a shortfall in water he or she is
entitled to divert, that person may place a call on the river. This means that the
state will force junior holders upstream to stop diverting in order to allow more
water to reach the senior holder.

Capacity of the "Capacity of the system" refers to the diversion rate at which an RAFN water right

System will be licensed. This quantity is not necessarily limited to the physically

constructed system if there is tangible evidence of the applicant's commitment to
complete the diversion and delivery system and divert the water to beneficial use
during the planning horizon. The rules for quantification of the "capacity of the
system" are set out in Application Processing Memo No. 63.

Carey Act company

A canal or ditch company is referred to as a “Carey Act company” if it was created
pursuant to the Carey Act, Federal Desert Lands Act (a/k/a the Carey Act), ch. 301
§ 4, 28 Stat. 422 (codified at 43 U.S.C. § 641). This is a federal law which provides
for the transfer of federal lands to private ownership in order to assist states in
developing arid lands. The Carey Act predated federal reclamation statutes, and
does not provide for any federal involvement in the project, other than conveyance
of lands.

Carriage water

A certain volume of water is required to keep it moving through ditches. That
amount which is kept in the ditch solely for purposes of transporting other water to
the crops is referred to as “carriage water.”

Certificated area

The “certificated area” of a municipal water supplier regulated by the PUC is that
area which it is authorized and required to serve. Unlike the more loosely defined
“service area” under the Municipal Water Rights Act, the certificated area is
precisely defined, and must be amended (with the approval of the PUC) to bring in
each new area.

Change/Transfer

The terms “change” and “transfer” are often used interchangeably to describe a
change in point of diversion, period of use, nature of use, and/or place of use. The
terms can also be used to describe the conveyance of title to a water right - that is,
a change or transfer in ownership.

Common law

The “common law” refers to the body of law based on custom, court decisions, and
precedent, rather than statutes enacted by the Legislature. Eastern riparian law is
based on common law. The West’s prior appropriation doctrine is based on a
combination of common law and statute which varies from state to state. The
common law of England, as it existed in 1864, was adopted by the Idaho
Legislature. ldaho Code § 73-116. This is known as the “reception.”
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DEFINITIONS

Term

Explanation

Compact

A compact is a voluntary agreement adopted by two or more states and approved
by the U.S. Congress; in the context of water resources, it allocates water flowing
by or through those states. Compacts typically guarantee to more slowly
developing states in the headwaters a future right to a fraction of the water when it
is needed. By reserving water to future uses, compacts refute the oft-cited
argument that up river states must “use it or lose it.”

Conserved water

Sometimes referred to as “salvaged water,” this is water that is saved through
water conservation practices or other techniques. Many Western states do not
recognize water rights in conserved water (without loss of priority date) and
consequently provide no incentive to conserve. In 2003, the Idaho Legislature
adopted a measure protecting conserved water from forfeiture. Idaho Code 88§ 42-
223(9), 42-250.

Consumptive use

The amount of a diversion that actually is consumed during its application to
beneficial use and is removed from the stream system. See “evapotranspiration.”

Current needs

A municipal provider’s portfolio of water rights may be divided, at any given point,
into “current needs” and “future needs.” “Current needs” refers to that portion of
the portfolio which, at the current time, is required to meet peak demand during the
peak season. As a municipal provider’s customer demand grows over time, water
rights (or portions thereof) classified as “future needs” are automatically
reclassified as “current need” water rights as they are called into use.

DCMI This acronym stands for “domestic, commercial, municipal and industrial” water.
IDAPA 37.03.08.010.08.

Decree A court decision confirming water rights.

Director The Director of the Idaho Department of Water Resources.

Ditch company

A ditch company or canal is a private company which builds and operates a system
which delivers irrigation water to farmers. There are various types of ditch
companies: unincorporated ditches (in which a group of farmers own a ditch as
co-tenants), carrier ditches (run as a for-profit business), and mutual ditches
(non-profit carriers in which the shareholders are the recipients of the water).

Diversion A diversion is a physical structure which removes water from a stream or controls
its flow within a stream.
Doctrine A “doctrine” is a rule, tenet or principle of law developed by the courts. Examples

are the reserved rights doctrine and the public trust doctrine.

Duty of water

This is the amount of water customarily required to accomplish the purposes of the
water right. One’s water right is limited to this duty of water. For example, if
people in an area ordinarily use three acre-feet of water per acre per year to
irrigate corn, that amount will be declared to be the water duty, and, without
specific proof no agricultural water user will be permitted to take more than that
amount. The rather odd phrase “duty of water” is understood more easily in the
context of the following quotation from an early Idaho case: “It is a cardinal
principle established by law and the adjudications of this court that the highest and
greatest duty of water be required. The law allows the appropriator only the
amount actually necessary for the useful or beneficial purpose to which he applies
it.” Munn v. Twin Falls Canal Co., 43 Idaho 198, 207, 252 P. 865 (1926).
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DEFINITIONS

Term Explanation

Endangered Section 7 of this federal statute, 16 U.S.C. § 1536, requires that the government

Species Act take no action which may jeopardize the continued existence of any endangered or

(“ESA”) threatened species or adversely modify its critical habitat. Where the federal
government is involved in a water project (either by building it or issuing a section
404 permit), the endangered species act may prohibit the government from
proceeding if the loss of water will be harmful to such species. Some states have
their own endangered species acts under state law, as well.

Equitable When the Supreme Court is called upon to resolve disputes between states as to

apportionment

water, it employs a doctrine called equitable apportionment whereby it weighs the
various equities favoring each state before issuing its decree.

Evapotranspiration

This refers to the combined effect of losing water to the air by evaporation and
transpiration of plants. Such water is consumptively used in the process of
irrigation and will not be returned to the stream as return flow.

Federal Energy
Regulatory
Commission
(“FERC”)

The Federal Energy Regulatory Commission, which issues permits and licenses in
connection with non-federal hydropower development.

Federal Power
Commission
(“FPC”)

Federal Power Commission, the predecessor to FERC.

Foreign water

Water which is conveyed into a new watershed is termed foreign water. This water
is treated differently under the water law of most Western states in that an importer
of foreign water is not required to allow the return flow to return to the stream, but
may develop it for new uses.

Forfeiture This is a statutory provision, ldaho Code § 42-222(2), whereby non-use of a water
right for a five-year period, regardless of intent, results in loss of the water right.
Dovel v. Dobson, 122 Idaho 59, 831 P.2d 527 (1992).

Futile call Where shutting down upstream users juniors would not result in more water

reaching downstream seniors in time to satisfy their needs, the call is said to be
futile, and it will not be enforced. This is the only instance in which a junior can
receive water while a senior goes dry.

Future needs

A municipal provider’s portfolio of water rights may be divided, at any given point,
into “current needs” and “future needs.” “Future needs” refers to the portion of a
water right (or of a portfolio of water rights) that is held to meet reasonably
anticipated needs within an approved planning horizon, as provided in the
Municipal Water Rights Act. Idaho Code 8§ 42-202B(6) (definition of “planning
horizon”) and Idaho Code § 42-202B(7) (definition of “reasonably anticipated future
needs”). As a municipal provider's customer demand grows over time, water rights
(or portions thereof) classified as “future needs” are automatically reclassified as
“current need” water rights as they are called into use.

Gaining or losing
stream

Most streams are either feeding or being fed by ground water, depending on
whether they are above or below the water table. A gaining stream will increase its
flow as the river moves downstream even in the absence of rainfall or tributaries
because it is being fed by ground water. Likewise, a losing stream will lose water
to the ground as it moves downstream.
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DEFINITIONS

Term

Explanation

General
adjudication

This is a special type of adjudication involving not just the relative rights of
particular users who chose to litigate but of every person claiming a water right in a
particular river or stream. Essentially, the state says, “Everyone who claims a
water right—whether it has been determined before or not—must come into court
and prove up that right.” Anyone failing to do so, will suffer the loss of his or her
water right (or, at least, loss of priority). General adjudications may involve
hundreds of litigants and take years to resolve. The Snake River Basin
Adjudication in Idaho is an example. (See discussion under McCarran Amendment
in this Glossary.)

Ground water

This is water in aquifers beneath the earth’s surface. In Idaho, ground water is
subject to the prior appropriation doctrine. Idaho has begun to recognize that
ground water is hydraulically connected with surface water.

Ground water

This refers to the practice of taking ground water out of an aquifer at a rate faster

mining than it is being replenished by all sources of recharge.

Growing The "growing communities doctrine" is a common law doctrine that allows

communities traditional municipal providers to acquire and hold water rights to meet the future

doctrine needs of the community served. The growing communities doctrine pre-dates the
1996 Act. The 1996 Act codified and modified the growing communities doctrine.

Headgates These are the control devices at the head of an irrigation system. Turning off the

headgates means that no irrigation water will be delivered.

Idaho Department
of Water
Resources (“IDWR”
or the
“Department”)

This is the Idaho state agency which administers water rights.

IMAP IMAP stands for “Integrated Municipal Application Package.” This term is not
defined by statute or regulation, but has been adopted to describe comprehensive
municipal water right transfer applications designed to bring a municipal provider's
entire portfolio of water rights within the 1996 Act.

Injury It is possible that a change in use or point of diversion by one water user might

result in diminished supplies of water to another. This result is called injury. The
“no-injury” rule requires that proposed changes be denied where they will result in
injury to any other water right holder—junior or senior.

Installed capacity

"Installed capacity" means the maximum system-wide instantaneous diversion
capacity (measured as a rate of flow) from all operational diversion facilities within
the municipal provider's integrated delivery system. The installed capacity may be
different that the sum of the capacities of each of the diversion facilities in the
system. Accordingly, it may be necessary to estimate the installed capacity of the
system using sound engineering practices. The increase in installed capacity
quantified at the time of licensing (see Row 7, Columns C and D) refers to the
additional system-wide installed capacity achieved by adding the new POD or
PODs associated with the newly licensed right. This increase in installed capacity
is the upper limit on the diversion rate for non-RAFN water rights at the time of
licensing.
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DEFINITIONS

Term

Explanation

Instream flow

This refers simply to water that is left in the stream to satisfy fish, wildlife,
recreation, aesthetic, watershed management, and other purposes. Though once
viewed as failing the dual tests of “diversion” and “beneficial use,” water rights for
instream flows are now recognized under various Western states’ approaches to
water law.

License In Idaho, a license is issued to the holder of a water right permit once the project
has been completed and water has been applied to beneficial use. (FERC also
issues licenses in connection with hydropower projects.)

Local public Idaho’s water code requires the consideration of the “local public interest” in all

interest water rights applications and water right transfers.

MAF Million acre-feet

McCarran The McCarran Amendment, 43 U.S.C. § 666, is a federal law which waives

Amendment sovereign immunity and allows the federal government to be brought into state
court where general adjudications of water rights are underway. The SRBA is one
of these. If the federal government fails to assert water rights, including reserved
rights, in the course of such a proceeding, such rights are lost.

MSAD MSAD is an acronym for a Municipal Service Area Description submitted pursuant

to the 1996 Act.

Municipal Provider

The term "municipal provider" is defined by the 1996 Act at Idaho Code § 42-
202(B)(5) as follows: "'Municipal provider' means: (a) A municipality that provides
water for municipal purposes to its residents and other users within its service
area; (b) Any corporation or association holding a franchise to supply water for
municipal purposes, or a political subdivision of the state of Idaho authorized to
supply water for municipal purposes, and which does supply water, for municipal
purposes to users within its service area; or (c) A corporation or association which
supplies water for municipal purposes through a water system regulated by the
state of Idaho as a "public water supply" as described in section 39-103(12), Idaho
Code." The term "municipal provider" includes two types of municipal provider:
traditional municipal providers and non-traditional municipal providers.

Municipal Water
Rights Act of 1996
(1996 Act”)

This is the legislative codification of the growing communities doctrine. The full
citation is Municipal Water Rights Act of 1996, 1996 Idaho Sess. Laws, ch. 297
(codified at Idaho Code §§ 42-202(2), 42-202B, 42-217(14), 42-219(1) & (2), 42-
222(1), 42-223(2), 43-335, 43-338).

Natural flow right

The term “natural flow right” is used, particularly in the context of the water supply
bank, to contrast with the term “storage right.” It means any water right based on
the natural availability of water, as opposed to storage of water. This includes
water derived from streams and springs as well as ground water. IDAPA
37.02.03.010.07.
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DEFINITIONS

Term

Explanation

Non-potable
irrigation (“NP1”)

This phrase refers to “non-potable irrigation” systems which deliver untreated water
for lawn and park irrigation from a non-municipal source, such as an irrigation
district. These are sometimes referred to a “pressurized irrigation facilities” or PIF.
The term “PIF” is confusing, however, in that most domestic irrigation systems are
pressurized, regardless of whether they obtain their water from municipal or
untreated non-municipal sources. Consequently, we have employed the term
“non-potable irrigation” to describe the systems providing untreated water from
non-municipal sources—irrespective of whether it is provided in a pressurized or
un-pressurized system.

Non-RAFN rights

"Non-RAFN" refers to municipal water rights (including permits or applications for
permit) not obtained pursuant to the planning horizon and RAFN provisions of the
1996 Act. This would include municipal water rights obtained by (1) traditional
municipal providers prior to the 1996 Act, (2) traditional municipal providers after
the 1996 Act, but without establishing a planning horizon or RAFN, and (3) non-
traditional municipal providers after the 1996 Act, but without establishing a
planning horizon or RAFN.

Non-traditional
municipal provider

"Non-traditional municipal provider" means a corporation, association or state
entity that meets the expanded definition of "municipal provider” in the 1996 Act
(Idaho Code § 42-202B(5)) but which would not have been treated as municipal
provider under the common law. For example, prior to the 1996 Act, subdivision
developers could not obtain municipal water rights for their projects. Instead they
obtain domestic and irrigation water rights. Under the 1996 Act, the definition of
municipal provider was expanded to include most new subdivisions (those
regulated as a public water supply under Idaho Code § 39-103(12)). The definition
was also expanded to include political subdivisions of the State that provide water
for municipal purposes. This might include, for example, water for state
universities, state prisons, and highway facilities.

Permit

This is a document, issued by the Idaho Department of Water Resources, which
indicates that a user has satisfied all the requirements of state law to obtain a
water right. (E.g., water is available, the public interest is satisfied, etc.) The
permit secures the holder’s priority as of that date, but typically requires completion
of the project within five years.

Phreatophytes

These are plants and trees whose roots reach below the water table and which
consume a large amount of water through evapotranspiration. Removal of such
vegetation along a river may significantly increase streamflow. Cottonwoods are
an example.

Planning area

| ]

A municipal provider’s “planning area” is essentially its best guess as to what its
service area will actually be at the end of its planning horizon. However, the
Planning Area excludes certain areas now served or likely to be served by the
municipal provider, where those areas may conflict with requirements in the 1996
Act regarding coordination of planning among municipal entities. ldaho Code

§ 42-202B(7) (definition of “reasonably anticipated future needs”). The planning
area serves as the geographic basis for demand projections which, in turn, allow
the quantification of a municipal provider’s “future needs.”
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DEFINITIONS

Term Explanation

Planning horizon "Planning horizon" is defined by the 1996 Act at Idaho Code § 42-202B(7) as
follows: ™Planning horizon' refers to the length of time that the department
determines is reasonably necessary for a municipal provider to hold water rights to
meet reasonably anticipated future needs. The length of the planning horizon may
vary according to the needs of the particular municipal provider." The term applies
only to municipal providers that establish RAFN under the 1996 Act.

POD Point of diversion (a well, spring, or surface diversion) used by a water right.
Portfolio of water The term "portfolio of water rights" refers to all water rights, permits and
rights applications for permit held by a municipal provider for an integrated municipal

water delivery system. Where a single municipal delivery system is served by
water from different sources (e.g., ground water and surface water feeding into the
same delivery system), IDWR will determine on a case-by-case basis how to
define the portfolio. A municipal provider may have more than one portfolio of
rights, permits and applications where it operates separate water delivery systems
(e.g., one for potable use and one for irrigation, or non-connected systems serving
different geographic areas).

Preemption Laws of the federal government may preempt (or override) laws of the states
where Congress so chooses. For example, federal reserved water rights preempt
inconsistent state water law. Congress always has the power to preempt state law.
The dispute usually revolves around whether Congress in taking a particular action
intended to preempt state law.

Priority date This is the date attached to all water rights in the Western system indicating when
the water right was first obtained. The priority date determines how senior the
water right is. The more senior the priority date, the more valuable the water right,
because it is less likely to be called out in time of shortage.

Public Benefit The authors employ the term “public benefit aquifer recharge” or “PBAR” to
Aquifer Recharge describe projects undertaken by an irrigation district or other governmental entity
for the benefit of water diverters generally. In these projects, ownership of the
water is not retained by the recharger. Instead, the recharged water works
generally to the benefit of all water right holders in the aquifer.

The authors employ the term “aquifer storage and recovery” or “ASR” to describe
similar projects undertaken by private parties. In ASR projects, a private party
stores water, retains ownership in it, and recovers it for its own benefit. Others use
the term ASR to describe both public and private recharge operations.

Public interest See “Local public interest.”

Public trust This doctrine refers to the responsibility of the state to hold certain valuable

doctrine property rights in trust for the benefit of the citizens of the state. In 1996 the Idaho
Legislature expressly declared that the public trust doctrine does not apply to water
rights.

Public Utilities The PUC has regulatory authority over UWID and all other private suppliers of

Commission water and power.

Quantification This refers to the process of determining the exact size of a water right, and can

include—usually in an adjudication—an evaluation of the extent to which the right
actually has been put to beneficial use. Most federal reserved water rights, are
unquantified.
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DEFINITIONS

Term Explanation
Reasonably "Reasonably anticipated future needs" is defined by the 1996 Act at Idaho Code §
anticipated future 42-202B(8) as follows: "Reasonably anticipated future needs' refers to future uses
needs ("RAFN") of water by a municipal provider for municipal purposes within a service area

which, on the basis of population and other planning data, are reasonably expected
to be required within the planning horizon of each municipality within the service
area not inconsistent with comprehensive land use plans approved by each
municipality. Reasonably anticipated future needs shall not include uses of water
within areas overlapped by conflicting comprehensive land use plans.” Although
the growing communities doctrine also embodies the concept of holding water
rights to meet future needs, the term "RAFN" as used in this guidance is applicable
only to water rights that expressly are appropriated or transferred pursuant to the
planning horizon and RAFN provisions of the 1996 Act.

Reserved water These are water rights deemed by the courts to have been reserved to the federal
rights government in conjunction with the reservation of land, even where Congress said
nothing explicitly about water. Thus National Forests, National Monuments, and
other federal reservations carry with them implicit rights to such water as is
necessary to fulfill their primary purposes.

Return flow “Return flow” is the component of water diverted for a beneficial use which is not
consumed and which eventually returns to the stream or aquifer. It includes, for
example, seepage water from leaky canals, tail water from irrigation systems, and
the water that percolates down from irrigated fields. Once this water reaches the
stream or aquifer, it supports (or becomes a part of) all appropriations therein.
Ordinarily, one may not reduce or interfere with return flows, without injuring other
water users. There are certain circumstances, however, where persons are
allowed to do so, e.g., recapture of waste water and foreign water.

Note that the definitions of return flow, waste water, seepage, tail water are not
always consistently applied in cases and articles. A good rule is not to get too
hung up on precise definitions, but focus instead on the meaning of the term within
the context of the water law.

Riparian The term “riparian” refers to land which adjoins a water body. The term also
applies to the body of water law prevailing in the Eastern United States which
premises the existence of water rights on the ownership of riparian land.

Salvaged water Synonymous with “conserved water.”

Second-foot This is a measure of flow equal to a cubic foot of water per second of water, or
448.8 gallons per minute. The labels “cfs” and “second-feet” are equivalent.

Section 404 Section 404 of the federal Clean Water Act, 33 U.S.C. § 1344, requires persons or
agencies who wish to deposit dredged or fill material into rivers and wetlands to
obtain a permit from the U.S. Army Corps of Engineers. Where issuance of the
permit is not in the public interest (for example, if it would harm endangered
species), the permit must be denied and the project cannot be built.

Seepage water See discussion under “return flow” and “waste water.”
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DEFINITIONS

Term Explanation

Service area The term “service area” is a term of art under the Municipal Water Rights Act.
Idaho Code § 42-202B(8) (definition of “service area”). It refers to the evolving
geographic area served by a particular municipal provider. Unlike other water
users, municipal providers do not have fixed and precise places of use, but broadly
defined service areas which grow and evolve over time. The term “service area”
should not be confused with “planning area” or “certificated area” (see those
definitions). A municipal provider is required to provide a Municipal Service Area
Description (or “MSAD”) to the Department.

Snake River Basin | The Snake River Basin Adjudication, a general adjudication of water rights now

Adjudication underway in ldaho. Roughly two thirds of the state falls within this basin.
(“SRBA”)
Special district Idaho has created special units of government with the authority to issue bonds,

levy taxes, and use the money to build water projects. These include Drainage
Districts, Groundwater Recharge Districts, and Flood Control Districts.

Special master A special master is an expert appointed by a court to take evidence. When states
bring suits in the Supreme Court seeking an equitable apportionment of interstate
streams, the Court will appoint a special master to hear the evidence, summarize
it, and recommend a ruling to the Court. Sometimes special masters are used in

general stream adjudications.

Stub-in practice The "stub-in" practice refers to IDWR's informal practice of allowing licenses for
municipal water rights held by non-RAFN, non-traditional municipal providers to
include an additional increment of rate and volume beyond current actual
production, but limited to installed capacity, to serve homes or other domestic uses
(as defined in Idaho Code § 42-222(1)(a)) that are physically stubbed-in to an
operational delivery system (including a service line to each lot) at the time of
licensing, even if no homes or other domestic uses have been constructed on the
stubbed-in lots. Credit for stubbed-in lots will not be allowed where inappropriate,
for example, when a substantial time has passed since permitting and homes or
other domestic uses are still not built and it is not evident that the development will
be completed.

Stored water This term refers to any water derived from the storage of water in a reservoir. In
some contexts, the term is limited to water from surface reservoirs. E.g., IDAPA
37.02.03.010.10 (water supply bank rules). In other contexts, the term probably
ought to include water stored in underground aquifers pursuant to an ASR
program.

Subordination This refers to an agreement between water users that allows one user to step
ahead of another’s priority. Thus, if a senior user agreed (as part of a contract,
settlement, or whatever) to subordinate his rights to a junior user, the senior would
no longer have the right to call out that particular junior. Because subordinations
are effective only between the parties entering into them, another senior would still
be able to call out the junior. The Swan Falls settlement was built around a broad
subordination program.

Surface water This refers to that water which is found in rivers, lakes, streams, and wetlands. Itis
distinguished from ground water.

TAF Thousand acre-feet.

Tail water See discussion under “return flow.”
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DEFINITIONS

Term

Explanation

Traditional
municipal provider

"Traditional municipal provider" means those municipal providers that would have
been treated as municipalities under the common law growing communities
doctrine prior to the 1996 Act. This includes: (1) a city incorporated under Idaho
Code 8 50-102 that provides water to residents of the city (and sometimes also
customers outside of the city), (2) a public utility regulated by the Idaho Public
Utilities Commission serving water to customers within a service area that includes
an incorporated city, or (3) a water district or water and sewer district established
pursuant to Idaho Code 88 42-3201 to 42-3239 serving customers within a service
area that includes an incorporated city.

Tributary

To the layperson, this is a noun describing a smaller stream or river which flows
into a larger one. Itis also used as an adjective to describe ground water which is
similarly connected to a stream. In short, if there is a hydrological connection
between ground water and a surface stream, the ground water is said to be
“tributary” to the stream, and—at least theoretically— should be administered in
priority just as if the user were diverting from the stream.

Trust water

This term “trust water” refers to the body of water rights potentially made available
to new appropriation by the subordination of Idaho Power’s water rights under the
Swan Falls Agreement. The effect of the subordination was to free up a tightly
allocated resource to some extent (though not as much as was believed at the time
of the Agreement.)

Unappropriated This is water flowing in a stream which has not been appropriated or claimed by
water any person.
USBR U.S. Bureau of Reclamation. Also known as “the Bureau,” “BOR,” or “BuRec.”

Usufructuary right

This is a right to use something, such as water, despite the fact that one does not
own the thing itself. All water rights are deemed usufructuary because no one
(except the people of the State) owns the actual molecules of water, but only the
right to use the water for a time before it is returned to the system.

Waste water

“Waste water” refers to water which is diverted for beneficial use, but is not
consumed, and is released in a way whereby it may be physically captured before
it reaches a natural aquifer or stream. This term includes the tail water left at the
end of an irrigated field, the seepage water which leaks out of canals, the excess
water applied to crops which percolates down into the soil, and waste water
generated by an industrial processes or by a municipality. Under certain
circumstances, the appropriator who creates waste water has a right to recapture
it. Likewise third parties may acquire water rights in the waste water generated by
another (but may not force the generator of that waste water to continue to produce
it).

Water right

This is a right to use water. Water rights of different types are recognized under
both the Eastern riparian system and the Western appropriation system. Under all
systems, the water right is usufructuary in nature.

Watershed

This is an area that, because of topographic slope, contributes water to a specified
surface water drainage system, such as a stream or river. Under Eastern riparian
water law, water must be used within the watershed. Idaho water law allows use
outside the watershed.

Weir

A device, usually made of concrete or steel, placed in a stream channel. Weirs are
used for various purposes, such as to measure the flow rate or to divert water.
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Appendix D: MAPS: ADMINISTRATIVE BASINS, ETC.
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Appendix E: IDWR, WATER BOARD, AND SRBA ORGANIZATIONAL STRUCTURE

The Idaho Department of Water Resources is headed by a Director appointed by
the Governor.

The ldaho Water Resource Board was created by the Idaho Legislature in 1965
following the passage of a constitutional amendment that established the Board. There
are eight Board members, appointed by the governor, who serve four-year terms.

The Snake River Basin Adjudication (“SRBA”) was commenced on November
19, 1987 by the Fifth Judicial District Court of the State of Idaho in response to a petition
filed by the Idaho Department of Water Resources, at the direction of the Legislature.

The North Idaho Adjudication includes three separate basin adjudications. The
Coeur d’Alene-Spokane River Basin Adjudication (“CSRBA”) was commenced on
November 12, 2008.

The following table was last updated on July 12, 2014. Visit www.idwr.idaho.gov
and www.srba.state.id.us for more up to date information.
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Appendix F: STATE WATER PLAN (DEC. 1996, RATIFIED MARCH 1997)
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To the Citizens of Idaho:

This is the fourth time the Idaho Water Resource Board has reviewed, reevaluated, and
updated the Idaho State Water Plan. Idaho has seen many changes since the plan was first
- adopted in 1976. These changes point out the need for periodic update of all state plans.

Central to all the Water Board's planning activities is the recognition that many of the
streams and aquifers in the state are highly developed and utilized, This simple fact compli-
cates the task of planning for future water use immeasurably, New users will have to rely on
legal changes in mature of use, rentals from recognized water banks, or other innovative

approaches to the water supply question.

The Idaho Water Resource Board is placing great emphasis on developing comprehensive
plans for basins, waterways, or other geographic areas. Comprehensive planning has been a
Stats Water Plan policy since 1976. In 1988 the Ideho Legislature provided direction and
authority for this detailed planning effort. Comprehensive basin and waterway plans approved
by the legislature are identified in this State Water Plan.

Public input is an important factor in all Idaho Water Resource Board activity. The Board
5 has appreciated the interest and concemn shown by you, the citizens, in the past. We hope your
active participation in our activities will continue,

- Sincerely,

st ffare

Clarence Parr
Chairman
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Former Members of the idaho Water Resource Board

Robert M. Bandy, Priest River
Brent J. Bell, Rexburg
Mary T. Brooks, Boise

George L. Crookham, Jr., Caldwell
Sally L. Cupan, Sandpoint
Leonard E. Graham, Rigby

Gene M. Gray, Payette
Robert M. Hammes, St. Maries
M. Reed Hansen, Idaho Falls
Kenneth E. Hungerford, Moscow
Fraoklin Jones, Boise
Evan M. Kackley, Wayan
Donald R, Kramer, Castleford
Ferris M. Kunz, Monipelier
William J. Lanting, Hollister
Charles J. Marshall, Jerome
Herman J. McDevitt, Pocatello
Joseph H. Nettleton, Murphy
Thomas Olmstead, Twin Falls
Arlie L, Parkins, Marsing
William Platts, Boise

Scott W. Reed, Coeur d'Alene

Edward Reichert, Filer
Mike Satterwhite, Lewiston
Edwin C. Schlender, Malta

James Shawver, Eden
LeRoy Stanger, Idabo Falls

John F. Streiff, Lewiston

Richard W. Wagner, Lewiston

J.D. Williams, Preston

George L. Yost, Emmett
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BEFORE THE WATER RESOURCE BOARD
OF THE STATE OF IDAHO

IN THE MATTER OF THE ) A RESOLUTION
STATEWATERPLAN )

'WHEREAS, the Idaho Water Resource Board (the Board) conducted scoping
meetings to gather public input concerning policies contained in the State Water Plan;
and

WHEREAS, the Board, based on input from the scoping meetings, has proposed
changes to existing policies and suggested new policies; and

WHEREAS, the Board has circulated these proposed changes; and

WHEREAS, the Board has provided a 60-day public comment period and has
conducted public meetings and hearings providing opportunities for public input; and

WHEREAS, the Board has raviewed the public record consisting of oral
testimony and written comments, and has modified their proposed changes
accordingly. .

NOW, THEREFORE, BE IT RESOLVED that, having considered the draft
amended Plan and the public record, the Board hereby adopts the changes to the State
Water Plan specified in Attachments A and B, and directs that these changes be
provided to the Ildaho State Legislature for their consideration.

PASSED AND APPROVED this 13th day of December, 1986.

CLARENCE P%. Chairman

ATTEST:

%;D ERICKSON, Secratary

ATTACHMENT NO._.Z_. UEET!NGZ'-Z&-

I WATER RESOURCE BOARD

Llpeestin 13 R
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he Tdnho State Water Plan was adopted by

the Tdzho Water Resource Board to guids the

development, management, and use of the
smte's water and related resources. The plan recog-
mmm.mmmmmm
qpmnn!ﬂu.andachtomdnﬂnmuwm
resource uses will complement and supplement sate
mdhmdwwudmhgmeciﬁmoﬂﬁhn.
Th:phniudynmhducmt.mbjectwd:ma
to reflect citizens desires and to be responsive to
wwoppommiﬁundm.

Constitutional Authority

Article XV, Section 7 of the Idzho Constirution
provides the authority for the preparation of a State
Water Plen. This constiutional amendment was
adopted in November 1964 following a stutewids
referendum and states:

Thare shall be constituted o Water Resource
A‘mmmgwmmmﬂﬂ
or hereafter prescribe, Wiich shall have power
to formulate end implement o state water plan
for aptimum develogment of water resources In
the public interest; to consfruct and operata wa-
ser prafects; 1o lssue bonds, withaut state obliga-
tion, to be repoid from revemues of projeds; 1o
generata ond wiolesale itydroelectric power at
the site of production; to appropriate public
waters or tstee for Agency projects; (o ac-
Mn-wwmwrmuumlpnp-
erty for water projects and to have control and
admintstrazive authority over staze land required
prmrmm;ﬂwdﬂmm:nw
be prescribed by the Legisiature.

Article XV, Section 3 of the Idsho Constitution
provides for the appropriction and allocation of
water, Section 3 provides that:

The right to divert and appropriae the un-
appropricied woters of any natura! sirean: o

beneficial uses, shall nevar be denied, except
that the state may regulole and limit the wse

thereof for power purpaser.

Priortry of appropriation shall give the
beser right as between those using the wozer;
it when the waters of any aatural stream are
ot sufficient for the service of all those desiring
the use of the same, those uzing the waier for
domastic purpases shall (sulject to such lmita-
tions as may be prescribed by law) have the
preference over those claiming for any cther
purpose; and thase using the water for agricul-
tura! purposes shall have preference over those
using the same for manufacturing purposes. And
uWWMMM¢Mh
water for mining purposes or milling purposex
comnected with wining have preference aver
those using the same for manifacturing or ogri-
culture purposes.

But the usage by such subsequert agpropri-
aiors shall be stbject to such provislors of law

regulating the taking of privase propery for pud-
lic and privare use, as referred 1o in section 14
of article I of this Constiruion,

monghmlenlcunﬁumﬁmhmocm.
m‘ipmhb}ympmsmionunmnmc
water development must be guided by the State
‘Water Plan.,

Legislative Authority

Article XV, Section 7 of the Idsho Constitution
called for the creation of a “Water Resource
Agzocy” but did oot establish the agency. In 1965,
the 38th Lagislature established the Idaho Water
Resource Board, and directed that (as amended):

The idahn Water Resource Board shall, subject
to lepisiarive approval, progressively formudate,
adopt and implement a camprehensive state Wa-
ter plan for conservation, development, manoge-
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ment and optimun use of all unappropriated
waler resowrces and waterways of this stete in
the public interest,

Idaho Code 42-1734A(1)

To assist the Idabo Water Resource Board, the Leg-

islature provided for the director of the Department
of Water Resources:

To perform administrative dwties and such other

Junctions a5 the Board may from time 1o time
assign to the Director to enabz the Board to carry
out its powers and duties,

Tdsho Code 42-1805(6)

Article XV, Section 7 was amended by the ejector-
ate during the general election of November 6,
1984, This modification provides that:

The Lagislasure of the Sate of ldaho shall have
the authority to amend or refect the uate water
plan in a manner provided by law. Theregfier
auy change in the state water plan shall by sulr-
mitted (o the Legisiature of the State of Idoho
upon the first day of a regular session following
the change and the change shall become gffective
unless amended or rejected by law withln sixty
days of its submission to the Legislature.

Legislation in 1988 provided for the develop-
ment of a “comprehensive state water plan® and
authorized designation of highly-valved waterways
as staie protectad rivers. Each comprehensive basin
or waer body plan becomes & component of Idoho's
Statz Water Plan.

The board may develop a comprehensive siase
sater plan in stager bated upon watenvays,
river basins, drainage areas, river reaches,
ground-waler aquifers, or ather geographic con-
siderations.

Idzha Code 42-1734A(2)

Az part of the comprahensive state vater plan,
the board may designate selecied waterways ar
protected rivers as provided I thix chaper,

Tdaho Code 42-1734A(1)
The suthority to designate “protected rivers*

derives from the staie's power to regulate activities
within a stream bed including stream channe! alter-
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ations, water diversions, the extraction of minerals
or other commoditiss, and the.construction of im-
poundments,

State Water Plan Formulation .

Formulation of @ State Water Plan is 2 dynamic
process, Adoption of The State Water Plan - Part
One, The Obfectives, in 1974, and The Srate Water
Plan - Part Two in 1976, provided an initial State
water policy. Implementing the policies in Part Two
required the combined efforts of government egen-
cies, the Jegislamre, private concerns and the public,
‘Consequently, the report delineated those areas
where lsgislative action was required, identified the
programs 1o be pursued by the Board, and deseribed
the areas where cooperation of public and private
inlerests was nEcessary.

The Statz Water Plan was updatsd and re-
mdopted in 1982, 1985, and 1992. The Plan coutin-
uss to evolve as an instrument in the adoption and
implementation of policies, projects, and programs
that develop, utilize, conserve, and protect the
siate's water supplies. Changes werz made in 1985
to reconcile any differences created by the Swan
Falls agreement cotered into by the State and the

Idaho Power Company. The 1986 and 1992 updates

involved changes in objectives and policy reorgani-
zation.

Legislation in 1988 direcied preparation of com-
prehensive plans for spacific geographic areas as
componants of the Stats Water Plan [Idako Cods 42-
1734A(2)]. These plans are prepared within the
framework of the policies established by the ovar-
nrching State Water Plan,

PLANNING PROCESS

The planning process encompasses five steps:

1. A comprehensive public involvement program to
determine public views and desirss regarding re-
source problems, needs, and potentials;

2, An ongoing evaluation of the water and ralated
resource bhase and an estimate of probable future
fitions:
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3, An evaluation of beneficial and adverse effects

of protection and development programs and pro-
jects;

4, Adoption of the State Water Plan by the Idaho
Water Resource Board as required by Article XV,
Section 7 of the Idaho Constitution;

5. Approval by the Idaho Legislature as provided
by law.

Public invoivement is an important part of the

m:lhen-lngspmvidadoppommtnrpubuc
criticism and suggestions.

Idaho Water Resource Board
Programs and Duties

In addition to formulating and implementing ths
State Water Plan, the Idsho Water Resource Board:

1. Provides financial essistance for water develop-
ment and conservetion projects in the form of reve-
nue bonds, loans, and grants,

2. Provides & mechanism for implementing |agisia-
tive mandates sach a5 the aquifer recharge program
established by the 1995 Idsho Legislanre,

3. Adopts rulss for:

= Well Coastruction

* Well Drillers Licenses

* Construction and Use of Injection Wells
* Drilling for Geothermal Resources

« Mine Tailings lmpoundment Strustures
* Safety of Dams

 Stream Channel Alterations

The Department of Water Resources administers
these programs,

4. Hears appeals of Department of Water Resources
sdministrative decisions regarding programs admin-
istered tmder Idsho Water Resource Board rules.

5. Administers the Tdaho Water Supply Bank.

6. At the request of the Governor, sppears on be-
half of mnd represents the state in proceedings, nego-
tiations, or bearings involving the federal govern-
ment or other states,

7. May file applications and obitin permits to gp-
propriate, slore, or use unappropnated weiers, and
acquire water rights subject 1o the pravisions of
applicable law,

8. May investignte, undertake, or promote water
projests deemed to be in the pablic intersat.

9. May cooperate and enter into contracts with

federn], swmte and local governmental agencies for
water studies, planning, rescarch, or activities.

10. May study water pollution and adviss the State
board of health and welfare regarding the establish-
ment of water quality criteria.

11, May formulate and recommend legislation for
water rasource conservation, development, and
utilization,
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State Water Plan emerges from a vision of
Jdsho in which water is used efficiently, and
is allocated through laws that fully conform
to the prior appropriation doctrine. Water resource
planning involves the widespread participation of

Idaho citizens.

Objectives

The following objectives of the State Water
Plan are formulated for the conservation, develop-
ment, management and optimum vse of all unappro-
priated water resources and waterways of this state
in the public interest [Idaho Code 42-1734A).

1. Water Management - Encourage and promote
the gquantification of water use and all water rights
within the state. Encourage and promots integrated,
coordinared, and adaptable water resource manage-
ment, and the prudent stewardship of water re-
sources, Encouruge state protection of waterways or
watzr bodies with ontstanding fish and wildlife,
recreation, geologic or aesthetic values where pro-
teetion should take precedence over development,

2. Public Interest - Ensure that the nseds and
wishes of the public are appropriately considered in
decisions involving water resources of the stats,

3. Economie Development - Encourags optimum
economic development of the water resources, with
due repard for prior water rights, that promotes the
integration and coordination of the wse of water, the
avgmentation of existing supplies, and the protection
of designated waterways [Idabo Code 42-
1732A(1)(b)].

4, Environmental Quality - Maintain, and where
possible enhance water quality and water-related
habitats. Study and examine the quality of rivers,
streams, lakes and ground water {ldabo Code 42-
1734(15)], and assure thst due consideration is given
to the nesds of fish, wildlife, and recreation o man-
aging the water resources of the stats.

5. Public Safety - Encourage and promnts pro-
grams that will assure life and property within the
state are pot threatzned by the management or wse of
our water resources.

Policies

State Water Plan policies are directed toward
optimurm management and wilization of the state’s
water rosources. The policies provide a framework
within which private enterprise and government
entitles can develop and propose watsr resource
projects and watar management scenarios. Specific
water resource projects and programs are ideatifisd
in the comprebensive plans developed for defined
geogruphic areas, The Water Rasource Bonrd adopts
the following policics for (he conservation, develop-
ment, management and optimum use of all the unap-

propriated water resources and waterways of this
state in the public intorest [Idaho Code 42-1734A).
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State Water Plan Policy 4A
(Adopted, 1/4/00)

4A - AGENCY RESPO

Comment: The responsibilities for
admunistering end reguiating water quantity
ellocations mnd water quality standards are
presently divided between state agencies. The
Department af Water Regources adwministers
aud reguistes water allocation and use, whils
the Division of Environmental Quality is
primarily responsible administering and
regulating water quality. This separation of
respousibilitics provides significant sdvantages
to Idaho in maintaining regulstory and
admindstrative authoritics at the stats level.

However, the quantity of water in & stream,
lalkz, ar impomndment can significantly affest
watzr quality. Long-range planning for the use
of the atats’s wator and for the protection or
improvement of wator quality should therefore
be integrated provided (hat federal requircments
do eot diminish sate sovarsignty,

4.5
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Water Use Group

A gonl of the State Water Plan is to secure
greater productivity, in both monetary and nonmon-
ctary terms, from existing water supplies, Water
Use policies are concerned with improvement in
practices, procedures, and laws relzting to existing

water use,

1A - STATE SOVEREIGNTY

—

Comment: The Idaho Water Resource Board is
responsible for the formulation of sate water palicy
through the Srate Water Plan, The state’s position on
existing and proposed federal policies and actions
should be coordinatzd by the Water Board to snsure
the state retains its traditional right 10 control the
water resources of the state,

1B - PUBLIC INTEREST

Comment: The constitution and steties of (he St
of Idaho declare all the waters of the state, when
flowing in their natural channels, incloding ground
waters, and the watzrs of all parural springs and
lakes within the boundaries of the sute, to be public
wuters [Tdaho Code 42-101). Water allocation and
management decisions must considar the public
interest as established by stats law. The State Water
Plan is an expression of the public imerest.

1C - BENEFICIAL USE OF WATER

Comment: This policy is affirmed by Idsho Code
42-1501 and is reflected in the policies adopted by
the Idaho Water Resource Board that “henaficial
use” ineludes, but is not limited to, water required
for the protection of fish and wildlife habitat,
aguatic life, recreation, sesthetics, navigation, water
quality, and managed ground water recharge as well
as the traditional uses for agriculmure, manufactur-
ing, mining, hydropower, and human consumption,

1D - TRANSFERABILITY OF USE

Comment: The demand for water increases every
year while the volume of voappropriatsd water
within ths stats continually decreases. The purpose
of allowing transferability of water rights is to pro-
vide flexibility in water allocation to meet changing
conditions. Idaho Code 42-108 and 42-222 provide
for changes in place of diversion, placs of vse, pe-
riod of use, and nature of use, Provision is made 10
protect other water users, the agriculmral base of an
arcs, and the lecal public interest. Priority dates are
retained If other water right holders arz not infored,

In some instances, it is in the public interest o
allow changes from traditional uses to instream flow
purposes, In highly davaloped areas, the potential m
protect or restore fish and wildlife, water quality,
assthetic, or racreation resources may depend upon
the transferability of warer rights. To make such
transfers substantive, the priority dats of the original
water right should be retained if other Water rights
are not injured. Chapter 15, Title 42, Jdaho Code
needs to be expanded to zoable the Jdaho Water
Resource Board 1o apply for & change in the nanire
of use when & water right is acquired that is best
used for minimum or instream flow parposes,
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Comment: Planning for the optimum nse of the
waier resources of the stale and optimal management
requires adequatz water supply assessment and water

USE measurement.

1daho Code 42-1805 lists as a duty of the Direc-
tor of the Department of Watsr Resources prepare-
tion of a prasent and continuing inventory of the
water resources of this state. However, stream gag-
ing in the state ix sparse and many gaging stations
have been abandoned dus to rising mzintenance
costs and reductions in agency fufuding, The existing
stream gaging program chould be reviewed and
enhanced in the most efficlent manner 1o meet water
planning and management needs. Many ground
water systems have not been adequately studied.
Assessment studiss are pesded (o understand and
evaluate the mate’s ground water resources.

Water use quantification iz essential for water
resource pluming, Chapters six and seven, Titie 42,
Idahn Code, list suthorities for water measurement.
The State, (hrough the Deparunent of Water Re-
sources, needs to be actively involved in water use
measurement and reporting.

1F - CONJUNCTIVE MANAGEMENT

Comment: Nearly all ground water aquifers in the
swite discharge (0 or are recharged by a surface body
of watzr. Surfnce water seeps through sveam beds,
lake beds, and channel banks to aquifers. Aquifers,
in turn, serve as undarpromnd reservoirs, and can
tion practices, ground water pumping, and flood
flows lmpact the relationship,

WATER LAW HANDBOOK — APPENDICES

541598 50.doc

‘The goal of conjunctive management is 1o pro-
tect the holders of prior water rights while allowing
for the optimum development and use of the stata’s
water resources, The approval of pew water-use
applications and the administration of existing water
rights must recognize this relationship,

1G - REASONABLE USE

Comment: As waier use eificiencies are increased,
reduced requirements in on2 waier use secior could
provide available water for new demands or help
efforts (o improve instream flows. State and local
should consider water efficiency tech-

niques, together with lzgisiation or ordinances, that
mny belp copserve water resources for drovght peri-
ods and increase water supplies for other needed
uses,

1H - GROUND WATER WITHDRAWAL

Comment: Excessive withdrawale of ground water
may cause economic, environmental, and social
problems nearly anywhere in the state, The state
should seek to correct withdrawal/recharge imbal-
ances in an orderly fashion, attempting to minimize
negative impacts.

Idaho Code 42-226 allows foll economic devel-
opment of the state’s onderground waler resources,
The Director of the Department of Water Resources
can astablish reasonable ground water pumping
levels when necassary to protect prior appropriations
of ground water, 1t is important that all beocficial
uses, including intardependent spring and surface
water uses be considered in evaluating the full eco-
nomic development pot=ntial of an cquifer. Section
422370 provides that the Director may prohibit or
limit (he withdrawal of water from a well if with-
drawal would vasult in diversion of the ground water
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supply &t a rate heyond the reasomshls anticipated
raie of futwe natural recharge. The director may
allow withdrawals to exceed namral recharge if 2
program exists to increase recharge or decrease
withdrawals and senior gronnd-water rights are
protected.

There are areas within the state where with-
drawal/recharge imbalances of the ground water
resource have been identified by the Department of
Water Resources. ldabo Code 42-233a and 233b
give the Dirzctor of the Department of Water Re-
sources the anthority 1o designate areas as sither
Ground Water Management Areas or Crtical
Ground Water Areas. Designation and its-associnted
management options provide a logical step in arrest-
ing excessive withdrawals from an aquifer. The
Department of Water Resources should also require
water-use reporting andd the measuring of water
levels,

11 - WATER SUPPLY BANE

Comment: As the state approaches the situation
whare little or no-water is available for new appro-
priations, the Water Supply Bank, established by
ITdaho Code 42-1761, affords an afficient mechanism
for the sale or lease of water, By appregating water
availablo for lease, renta! pools operating under the
suthority of the Water Supply Bank can supply the
water neads of many potantial users. The Idaho
Water Resource Board has adopted rules and regula-
tions governing the sale or lease of water through
the Water Supply Bank. The Idzho Water Resource
Board has suthorized local entities 10 manags rental
pools in Water Districts 01, 63, and 65. The
Shoshone-Bannock Tribes are also muhorized pursy-
ant to state law, 1o operate a rental pool.

Comment: Managed aquifer recharge may enhance
spring flows and maintain desirable aguifer levels.
Managed recharge shonid be monitored to document
the beneficial effects on the state's water resources,
and (0 minimize auy concerns or issues,

1K - SPRING FLOWS

Comment: Spring flow is part of the narural dis-
charge from an aquifer. Pumped grotad water with-
drawals from an aguifer change the original
recharge-discharge relationship and affect spring
flows. Where this relatdonship exiss, it must be
sufficiently quantified to allow for optimal utilization
of the ground water supply while protecting estab-
lished senior rights which depend on spring flows
discharging from the aquifer. This requires contin-
ved funding for studies, such as (be Upper Snake
River Basin Smdy completed by the Dspartmant of
Water Resources in 1996.

Comment: It is essential (hat the quality of Idaho's
water resources be prowested for public safety and
economic stability and growth. The quality of sur-
face and ground water depand in jarge degres on
land-use practices withio watersheds. Land manag-
ers and Jocal units of govemnment are urged to ade-
quatzly considsr means of reducing nutrient loading,
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bacterial contamination, and soil eroston and deposi-
tion 10 protect water quality, Local wmits of govern-
meat and special use districts should participate with
Basin Advisory and Watershed Advisory Groups io
the preparation of water quality management plans.

The Department of Water Resources adminis-
ters a suewide smbient ground water quality moni-
toring network and the HEovironmental Data Manage-
ment System. Regional and local monitoring net-
works gre managed by the Division of Environmen-
tal Quality. The citizens of Idaho will be most =ffi-
ciently served by cooperutive water quality monitor-
ing programs involving appropriate public and pri-
vate enrities, and establishment of an information
distribution system for all water quality data.

IM - POLLUTION CONTROL

Comment: Statz and federal water quality programs
should provide protection for the current high qual-
ity of water asscciated with streams within the state,
In most cases, allocation of water for instream flow
use shovld be dirscted toward meeting fish, wildlife,
nnd recreational needs and not to the dilution of
pollotion. One way to ensure sufficient water would
be to obtain storage rights for water quality mainte-
nance in reservoirs and stream reachss helow im-
poundments.
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Conservation Group

The Conservation polizies focus on wise use and
careful planning to acconunedate importast values,
‘The purpese of the policies is 1o mannge the uss of
watzr resources for the bensfit of all Idaho citizens,

24 - SPECIES OF CONCERN

Comment: The state and feders! government have
identified species of concern aod species that are
listed or are candidates for listing as Threatened or
Endangered. In most cases, action at the state level
can identify managemant strategiss that will insure
sustainable populations of these species. The St
will consider the public interest in determining its
strategies and will encourage local leadership 1o this
end. Exceptions to this policy will be made for
efforts to eliminate noxious weeds and other pests,

2B - FEDERALLY LISTED SPECIES

Comment: Actions taken by federal agencizs under
muthorities created by the Endangered Species Act
do pot modify state law. Efforts by the citizens and
ugencies of the state (o schisve fedzral goals may be
constrained by existing stats lnw, particularly the
protection and preservation of state water rights,

The State should take an active role in the Ust-
ing process. To the extant allowed by fadara! law,
the State should be involved in dzveloping and ad-
ministering recovery ond habitat managemant plans
for species that are listed,

Page 39



WATER LAW HANDBOOK — APPENDICES

Comment: idabo is & land of numerous lakes and
reservoirs. Many lakes and reservotrs in the stte
have experienced declining water quality, surface
crowding, losses in scenic values, and physical dam-
age to the shoreline. Com manngement
plans for surface use, relative to public safety, and
water quality protection can address these problems.

Each Iake or reservoir has its own ser of needs
and constraints which must be considered, County
and city government, the local public, land mansg-
ers, and user groups of the lake or reszrvoir and is
walershed, must be involved in plan development
and implementation. Where federal or privae enti-
ties have regulatory control over watzer storage and
releages, these entities are encouraged to cooparate
in the development of surface use and water quality
management plans,

The Jdaho Water Resource Board supports im-
plementation of the Clean Lakes Act passed by the
Idaho Legislature in 1989 [Chapter 64, Title 39,
Idaho Code]. The law provides for the creation of
regional councils empowered 1o davelgp lake mun-
agement plans. It forther provides for technical
advisory groups to support the council in iis plan-
ning efforts,

2D - CLIMATE VARIABILITY

howsver, climate variability should be expected and
planned for by the public and its agencies. Possible
consequences of regional climate change are impor-
tant to recognize, Winter snowpack in the mountains
may be significantly affected, with consaguent ef-
fects on water resources svailables for agricaliure,

2C - LAKE AND RESERVOIR MANAGEMENT

though uncertsinties are considershle, we shonld not
wailt to put in place policies and procedures that
could provide for flexibility and make use of new
understanding as it dovelops.

Protection Group

The Protection policies deal with water and
related resources with outstanding social, economuc,
and environmental values, The purpose of the poli-
cios is (o safeguard these values and Idaho's citi-
zens, aod to provide for miniwm gtream flows, and
the protection and preservation of waterways in
accordance with Idaho Codz 42-1734A(1)(d).

JA - INSTREAM FLOW

Comment: Instream flows protect many noncon-
sumptive uses such as fish and wildlife habitat,
aquatic life, recreation, assthetic beanty, transporta-
tion, navigation, hydropower and waier quality.
Many of these nses have direct effects on the ecan-
omy while others represent inumgible values, and
the public interast Chapter 15, Title 42, ldaho
Cods, provides the authority and spells out proce-
dures for the Idaho Water Resource Board to appro-
priate water for minimum stream flows,

The Idaho Watsr Resowrce Board supports ef-
forts 1o obtain storage and natural flow rights to
improve and maintain instream flows when in the
public intarast, Chapter 15, Title 42, Tdaho Code,
should be expanded to enable the Idaho Water Re-
source Board to transfer acquired watsr rights 10
instrezm flow water rights, By law [Idaho Code 42-
108 and 42-222), provision {s mads 10 protect other
wasr users and (be agricultural base of an area.
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Comment: Fumurs economic development and pop-
ulation growth will bring additional demends on
Jdaho's water resources. In fore years the con-

state, While the State recopnizes the rights of exist-
ing land owners, improvements and new develop-
ment within potential reservoir sites, which counld
increase ressrvoir costs significantly, should be

discouraged.

Table 1 lists current potential reservoir sites
which should be protected by the State. Sites will be
evaluated or resvaluated for protection during the
process of preparing comprehensive plans for hasins

struction of additional reservoirs may pley an impor- ar waleTways.
tant role in managing the water resources of the
Table 1, Potential Reservolr Sites
Patentinl Reservoir Stream Stze Purpose
Upper Snake
Teton Teton River 236,000 AF Irrigation, Power, Flood Coatrol
Medicine Lodge Medicine Lodge 12,000 AF Trrigation
Birch Cresk Birch Cresk 24,000 AF Trrigation
Boulder Flats Big Wond River 61,000 AP Flood Contral, Recreation
Southwest Idaho
Grindstone Snake River 115,000 AF Trrigation
Sailar Creek Smake River 113,000 AF Trrigntion
Guold Fork Gold Fork Payetie River 80,000 AP Trrigntion
Twin Springs Boise River 410,000 AF Trrigation, Power, Flood Concrol
Lost Valley (enlargement) Lost Valley Cresk 30,000 AF Trrigation
Galloway Weiser River 1,220,000 AF Trrigation, Fiood Control
Monday Guich Little Weiser River 35,000 AF Irrigation
C, Ben Ross (enfarpement) Littie Weisar River 12,450 AF Trrigation
Goodrich Weiser River 350,000 AF Irrigation
Tamarack Weiser River 30,000 AF Irrigstion
Salmon
Challis Challis Creak 10,600 AF Irrigation
Bear
Caribou Bear River 40,000 AF Trrigation
Plymooth Malad River 400,000 A¥ Irrigation
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Comment: [dahonns hove expressed a desire 10
retain some rivers or river rzaches in a free-flowing
condition, Idaho Code 42-1734A(1) authorizes the
Tdiho Water Resowrce Board 1o protect highly-val-
ued waterways as State protected rivers, The muthor-
ity to designate “protected rivers® derives from the
Starz's power to regulate the beds of navigable
streams and the watees within the stue, In 1991 the
Idaho Legislature approved the firat stream resches
for state protection.

Because of the comprehensive scope of state
water planning, the ldaho Water Rasource Hoard
encourages the federal government! to wark within
the state water planning process rather than inde-
pendently pursuing fedsral protection of waters
within Idaho. Federal protection ndds enother layer
of bureaucracy to water planning and limits planning
flexibility. State water planning provides & means
for ensuring coordinated water planning by both
federal and starz governments.

3D - RIPARIAN HABITAT AND WETLANDS

T

Comment: Riparian lands and wetlands are impor-
tant components of a watershed, The State of Idsho
encourages protection of public riparian lands and
wetlands, and the practice of good stewardship in
managiong private lands, Riparian and wetland pro-
tection above the mean high water clevation should
be implemented at the watershed lovel. The author-
ity to control land use is sct out in the Local Plan-
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ning Act of 1575, as amended. The Idaho Stream
Chanezl Pratestion Act [Idsho Code 42-3801 thru
3812] regulates slicration of siream bed below the
mean high water elevation.

3E - STREAM CHANNEL REHABILITATION

Comment: Catastrophic ficoding is often the out-
come of heavy run-off combined with human distur-
bances, and may result in the destruction of stream
channzls. The functional loss of impacted chanaels
may threaten public safety, privaie property, and the
overall quality and quantity of water produced in the
nffected watershed, It is appropriate for the Stite 10
take action to rehabilitate impacted stream channals
where public safety may be threateoed, or where the
remedial costs are less than the potential damages.

Many early mining projects have been built and
later sbandoned. Some of these projects have detedi-
orated 1o the extent that public safety and water
resource values are threatened. Where Hability can-
not be established, and public safety may be threat-
ened, the State should take ramedial action.

3F - TAILINGS POND REGULATION

Comment: Chapter 17, Titl2 42, Idaho Code mnkes
the regulation of minz tailings tmpotndment struc-
tures a function of the Idzho Department of Water
Resources, The bealth and safety of the citizens of
the statz and the guality of the state's water re-
sources in many areax depend on the proper con-
struction, operation and muinensnce of mine waste
tailings ponds. Chuspter 1, Title 39, Idato Code,
provides general water quality nuthoritias to the
Board of Health and Welfare,
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Comment: The Idaho National Engincering Labo-

ratory (INEL), near Arce, sits on top of the Eastern
Soake Plain aquifer, the primary drinking water
supply to half the state's population and the irriga-
ticn water supply for three million actes. Protection
of this vital water supply from radioactive contami-
nation is imperative for both the physical health of
the population and the economic health of the state.

The Swute of Idaho INEL Oversight Program,
provides indeperdent information about the Idaho
Nationa! Engineering Laboratory to the citizens of
1daho. In order to verify and the moni-
toring eonductad by the U.S. Department of Ensrgy
and it's contractors, the Oversight Program has
developed an environmental surveillance program to
monitor potentiz] impacts on air, water, soil, and
biota resulting from activities at the INEL. Some of
the monitoring sites are the same as, or ars co-lo-
cated with, federal monitoring locations, while oth-
ers bave been located so as to provide information
that would not otherwise be available. Monitoring
resuls are reporied quartsrly, with an annual sum-
mary and assessment of impact on the covironment
and people of Idaho,

The Division of Exvironmental Quality is
Idaho's lead agency for regulntory control over the
wze, bandling, storage, and disposal of radioactive
materinls, Regulatgry control ic also exercized over
clean up of sitzs contaminated with radioactive ma-
terials and transportation of nuclear waste and spant
fuel in Idaho.

The Idnho Water Resource Board supports the
Govarnor's agreement on radioactive waste storage
and removal at INEL, and supports continued nego-
tiations to restrict farther importation to Jdaho, The
transfer of all radionctive waste from Idabo to o
designated national repository af the eacliest dote
possible is strongly cncouraged.
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3G - RADIOACTIVE WASTE MONITORING
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Comment: Each year, pumerous faal accidents -
occur in the state's watorwaye hecanse of the lnek of
preventive safety measures. Accidents are not con-
fined to one aren of the state nor one segment of the
economy but are scattered throughout the state.

Most Idaho cities are built on a water course and
subsequently are plagued by bazardous canals, riv-
ers, or shore lands. Fencing, signing, debris re-
moval, covering and other structurss should be in-
stalled to provide for humnn safety,

Local units of government showld be encouraged
to conduct annual public awareness campnigns con-
cerning the dangers and hazardons nature of water
bodies in their areas.

31 - FLOOD PRONE AREAS

Comment: Flood damage can be limited by provid-
ing sufficient space o the flood plain to accommo-
date flood waters, Local governmen: Is encouraged
to plan for floodways and profect flood plaine from
further development.

Prospective buyers should be made aware of
identified flood prooe areas. The pressures to de-
velap areas subject to periodic flooding will contimue
to increase a2 population increases, Buyers should
realize these flond prone areas raquire special con-
struction provisions to avoid flood losses,

The National Flood Ipsurance Program should
be adopted statewide. This program requires that
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joca! units of government zooe and control flood
prone areas in order to be eligible for most federal
assistance. Floodplain maps prepared for the Federal
Emergency Management Agency are available
through the Jdaho Department of Water Resources.

3 - FLOOD CONTROL LEVEE REGULATION

Comument: The only standards applicable 1o the
construction of flood control levees in Idaho are in
the Rules governing Stream Channel Alterations,
These standards apply only when all or part of the
levee will be locad balow the mean high water
mari.

Flood control levess are maintained by local
entities, There are no maintenance regulations $o the
degree of maintenance varies with the cupability and
diligence of the responsible organization. This situa-
tion creales & poientia] hazard in that levees may be
deserioratz 1o the point of baing tnsafe.

All n=w flood contro! Jevees should be r=quired
10 be built to standards promulgated by the Depart-
ment of Warer Resourees. The Department shonld
also be authorized to develop maintenance criteria
for flood control levaes and 10 insure compliance
with these criteria through an inspection program.

‘Whan a levee is scheduled to be rebuilt, a
cost/benefit analysis should be conducted to dzter-
mine if it is prodent to rebuild the leves in question
of buy the property which the leves would protect.

N
- -
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-
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Management Group

The focus of the Mznagement policies is on
improvement in the practices, procedures, md laws
relating to cxisting water and energy resource ad-
ministration and programs. The purpass of the poli-
cies is achievement of greater administrative affi-
cisney.

© 2020 GIVENS PURSLEY LLP

4B - REVIEW OF FEDERAL RESERVOIR
WATER ALLOCATION

Comment: This policy does ot encroach upon the
authority of federal agencies o operate their
facilities according to congressional mathorteation,
but wonld kelp to ensure that their actions occur
with state review and concurrence, The Idabo Water
Resource Board would be guided in such a review
by the conformance of the proposed allocation with
the State Water Plan.
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Formal agreements ace pecessary for the State
Water Plan 10 be implemented in 2 coordinated man-
ner. The Idaho Water Resoarce Board and the U.S.
Bureau of Reclamation reached an agreement in
1988 providing for Board review of proposed reallo-
cations, An sgresment should be negotiated with the
Corps of Engineers regarding lurge water releases
from their facilities.

4C - ENERGY PLAN

Comment: The ldaho State Energy Plan was final-
ized in February 1982, and adopted by the Water
Resource Board on June 3, 1983, The Idabho Water
Resource Board recognized this plan as implementa-
tion the original Stats Water Plan's Paolicy 13, which
called for the formulation of a Suie Energy Plan.

The Energy Plax needs to be updated at least
every five years to be effective. This is increasingly
important with the current move toward dersguistion
of the electric utility industry. The Idaho Water
Resource Board urges Jegislative funding for an
immediate update of the plan,

4D - HYDROPOWER LICENSING

At
x

Comment: Hydropower water rights may be limited
10 a specific term and subordinated to upstream
depletionary uces [idaho Code, 42-203B(6) and (7).
Water rights for power purposes may also be de.
fined by ngreament as unsubordinated 1o ao esstab-
lished minimum flow [Idaho Code, 42-2038(2)].
Idaho asserts its traditional right to regulate the
staie's water resources. The federal government, in
the bydropower licsnsing process, muat recognize
water rights and otber constraints on waler use 5-
tablished through stae law. Hydropower licensas
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should be compatible with the public interast and
oustanding power purchase contracts.

Mazy bydropower projects in Idaho are or soon
will ba undergoing relicensing by the Fodaral En-
ergy Regulatory Commission (FERC). State review
of existing water rights should ocour in conjunction
with the FERC relicensing process:

Comment: The Idaho Water Resource Board is
charged with the responsibility for planning for the
optimnm development of the water resources of the
state through policies and water allocations which
reflect the public interast, Spectfic hydropower sit-
ing issues are addressed in (he Idaho Water Re-
sonree Board’s comprehensive basin or river plans.
The Federal Epergy Regulatory Commission must
consider State comprehensive plans in making by-
dropower siting decisions.

As a genzral policy, the Idabo Water Resource
Board believes that encrgy conservation and offi-
clency mprovements are the most desirable methods
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tn provide for additional power requirements. The
State of Idaho will be best served through conserva-
tion und the upgrading of existing energy systems,
These measures are attractive because of their Jow
costs, short. lead time, and flexibility.

Recognizing the furare need for new generating
capacity, the Board prefers that new hydropower
resources be developed at dams having hydropower
porentinl that do not currently gensratz power or do
1ot generate at their maximum potegtial, New struc-
mmmmddbcwnﬁmymhndn
insure that the beefits o the stat= outweigh any
nepﬂwmmuwdamdwiﬁﬂnmw
development. The Idsho Water Resource Board will
evaluate specific hydropower developments in com-
prebensive plans for river basins or waterways.

4F - CONSERVANCY DISTRICTS

Comment: Under present law tha boundarles of
irrigation districts, ground water districts, recharpe
districts, water measurement districts, drainage ©
districes, and flood contral districts nead not coin-
cide. Since coordinated planning is rarely under-
taken, the possibility exists for pood faith zetions o
bave adverse impacts or be at cross purposes with

.the aims of other manngement entities.

A water conservansy district should have the
authority to own and operate storage, diversion, and
denverylyswmmpmvidemnmdwmuedso!
large geographic parts of the stats (2.g.,.river bas-
ins, single or multi-county areas). 1t should have
authority to levy txes ou all propsrty bensfitted by
& program ar project and to bond and contract for
project canstruction, Water could be supplisd for
frrigation, domestic, municipal, industrinl, recre-
ation, and other purposes. Such districts could also
sponsor ground-water recharge projects, diseribnting
the costs over the affectzd area. They could also
intcgrate the use of the surface aod ground-waler
resources of & river basin for more efficient use of
the total resource.

Comment: While water programs in Idaho can
incorporate information from researchiin other
states more research dealing with spesific problems
in Idalio is needed. Topics that need immediate
attention include:

¢ water use efficiency .

=  pptimum monitoring programs for water use
ground and surface water relationships
spocifically with regard to the timing and spa-
cial distribution of pumping aod recharge ef-
forts, .
ground watzr fow models, and
rooperatively developed systam operation mod-
ehnguchnqumldnhomban

4H - FUNDING PROGRAM

Comment: The ldoho Watar Resource Board's
Revolving Development Fund, the Water Manage-
ment Account, and the Conservation and Develop-
ment Trust are mechanisms for partially achieving
the gedls of this policy. The funds or accounts rely
oo the appropriation of moneys from the statc's
cial assistance for more than 200 water develop-
mant, conservation, or system rehabilitation projects
and studies, They have not been funded with suffi-
cienl wopeys to have o highly visible impact oo the
land, water and related resources of the state,

iditho Code 42-1734(2) provides that the Idaho
Water Resource Board may lend the procesds of the
sale of revenue bonds 1o a local water project span-
sor or spomsors. The issuance of revenuz bonds does
not constitite a peneral obligation of the State of
Tdaho or the Jdaho Water Resource Board, Since
1983, §75.7 million has been created by this pro-
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gram to fund 147 projects, inchuding $10.6 million
to help irrigators switch from flood irrigation to
sprinkler irrigation, and §54.3 million to improve
municipal water systams. While the revenue bond
progrum was used extensively from 1983 1o 1986,
the Tax Reform Act of 1986 placed 2 momber of
restrictions oo the issuance of these bonds, making
them practical only for selective large projects,
Since 1986, anly three projects have been funded
through the Revenue Bond program.

The Janguage creating ths above funds and ac-
counts should be amendzd. In most cases it is overly
restrictve, providing for the expenditure of monsys
primarily for development. Money should be mads
availahle for projects that would conserve, preserve,
or restore the state's water and related resources

41 - PLANNING PROGRAM

Comment: Comprehensive planning is necessary to
minimize conflicts between competing water uses
and to ensure optimal protection of all benaficial
uses of water, Detailed water management plans
should be prepared for river basins and aguifers
within the state to evaluate the specific interrelation-
ship berween ground and surface water and provide
for the orderly protection and development of the

smia's watar resources,

1daho Code 42-1734A providss for the davelop-

meat of a "comprebepsive state water plan® based
upon river bagins or other geographic consider-
aticns, Each basin or waterway plan becomes 8
component of the State Water Plan, The following
compeehensive plans have been approved by the
Idzho Legistature and sccepted by the Federal En-
ergy Regulatory Commission:

Priest River Basin

South Fork Bolse River Basin
Payette River Reaches
Henrys Pork Basin

Snake River: Miiner Dam to King Hill
Upper Bolee River Basin

Norih Fork Clearwater Basin

South Fork Snake River Basin
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These plans contain State protected river desig-
nations and recommendations concerning other ga-
pects of water use, The positions and policies con-
tained in an approved plan are the State's official
position on waler use in the affecied arcas. The
plans also assure that the state's interests will be
considered in federal management agency decisions.

4] -FEDERAL AND TRIBAL WATER RIGHTS

Comment: Federal agency and tribal water rights
claime in Idaho roust be identified and quantified 10
plan for continued use of existing water rights and
future needs. As 2 part of each effort 1o identify and
quantify fedornl ngency and tribal water rights, the
protection of existing water rights must be consid-
ered. The Stte should seek (o negotiate these rights
whenever appropriate. :

Executive Order No, 91-8 designated the Idaho
Water Resource Board as Jead agency to coordinnte
state activities related to the negotiation of reserved
water rights with Idoho Tribes. The successful nego-
tiations concluded with the Shoshons-Bannock over
the Fort Hall water rights serves as an example of a
negotiated settlement,

4K « WATER RESOURCE MANAGEMENT

Comment; The adjudication of water rights is often
necessary 1o sort ot overlapping or incomplets
claims for the use of surface and ground water re-
sonrees, These conflicts need to be resolved if the
resources ace 10 be munaged effectively, Effective
programs can then be opplied to assure thet waer is
diveried and used in accordance with valid rights.
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River Basins Group

The River Basins Group contains resource man-
agement policies specific to the staie's three major
river basin networks: the Snake River Basin, the
Bear River Basin in southeast Idabo, mnd the north-
em Panhandle river basins.

® Snake River Basin
5A - SWAN FALLS AGREEMENT

Culuuut.'l‘be&un nIhAmmwsi;md
in 1985 by the State of Idaho and the Ideho Power
Company. The Idaho Water Resource Board is com-
mitred to continved implementstion of this agree-
ment. Minioum flows in the Snske River are crncial
to the Swan Falls Agreement. During portions of
low watar years, river flows downstream from

Milner Dam to Swan Falls Dam consist almost eo-
tirely of ground water discharge, The Eastern Snaks
Plain aquifer which provides this water must there-
fore be managed conjuncrively as an integral part of
the river syst=m. This agreement also calis for the
adjudication of water rights in the Snake River Basin
1o enhance the stats's water management capabill-
tes.

5B - SNAKE RIVER MINIMUM FLOWS

17

Commment: In licensing the Milner hydropower
project, the Federal Energy Regulatory Commission
(FERC) specified *target flows* for the Snaks River
at Milner. The target flow must be satisfied only
when water in exeess of prior irrigation rights is
available. Water for target flows may be

from storage or may be Jeaszd from the Upper
Soake Rental Pool. The State should seek to acquirs
water whensver it becomes evaflable in order to
mitigate the impacts of low fow below the Dam.

The minimum flows established for the Snake
River at the Murphy and Weiser gaging stations are
management and permitting constraints; they further
insurz that the State will be oble to assure an ade-
quate hydropower resource base and better protect
other valugs recognired by the State such as fish
propagation, recreation, and assthetic interests, all
of which would be adversely impacted by an inade-
quate stream flow.

The mintmum fows estsblished for Johnson's
Bar and Lime Point are contzined in the original
Federal Power Commission (now FERC) license for
the Hells Canyon hydropower complex. By adopting
these flows, the Idabo Water Resourcs Board recog-
nizes the importance of minimum flows to down-
stream uzes and makes their maintenumce a matter of
state water policy. Lower fiows may be permitied at
Lime Point during the months of July, August, and
September, during which time the operation of the
Hells Canyon dams shall be in the best interest of
power and navigation as determined by the Corps of
Engineers and Idaho Power Company as awner of
the Hells Canyon power facilities.

The ldaho Water Resotiree Board recognizes
that FERC license requirements relate primarily
the provision of water for navigation and power and
not (o other insream uses. The Board realizes that
the stnt= has no authority o recuire releases of
stored water by the power company, but believes ths
license conditions serve the public interest. When
the Hells Canyon bydropower complex is relicensed,
the Water Board will resvaluate the public intcrest,

© 2020 GIVENS PURSLEY LLP

Page 48



Snake River Mows above the hydropower right
at eny [daho Power facility are considered unappro-
priated and therefora are not held in trust by the
state. This distinction is further addressed in Policy
5C

5C- SNAKE RIVER TRUST WATER

Comment: The agresment between the State of
Idaha and Idaho Powar Company dated October 25,
1084 provides that [daho Power's claimed water
right of 8,400 cubic feet per secend (cfs) ar the Swan
Falls Dam may be reduced to sither 3,900 cfs or
5.600 cfs during set periods of the year. The clnimed
water right of 8,400 cfs is desmed appropriated and
the amount above the minimum Mow astshlished in
Policy 58 up to the 8,400 cfs is beld in rust by the
stute. The trust water area is defined by Rule 30 in
the Iduho Deparment of Water Resources” Rules for Figure 1. Snuke River Basin Trust Water Arci,
Water Approprintion (see aiso Fig 1),

The agreement further provides that Idaho
Power’s claimed water rights at facilities upstream 2D - SNAKE RIVER BASIN DCMI
from Swan Falls shall be considered satisfiad when 3
the company receives the minimum flow specified in
Paolicy 5B at the Murphy gaging station. The 8,400
cfs claim of the power company has not historically
been availoble during summer months,

The 8,400 cf= clalmed right ar Swan Falls Is
reducud by the agreement to that flow available aftes
sntsfying all applications or claims that demonstrote

water wns banzfictally used prior to Oct 1, 1984, Comment: While most DCMI (Domestic, Commer-
2ven il such uses wonld violata the minimum flows cial, Municipal. and Industrial) water uses are
astblishad in Policy 5B. Any remaining water above negligibly consumptive, future growth in ltiaho's
thes= minimum flows may be reallocated 1o new populstion and commercinl and industrial expansion
uses by the state providing such use satlsfies existing will require an assured supply of wuter.
Idaho law.
A continuous flow of 150 cfs pravides approxi-

However, due to continued spring flow decline mately 102,600 ncre-feet of waler per yenr, This
in the Thousand Springs aren since the late 1950s, volume of wateris assigned to consumptive uses
water svailability to satisfy additional beneficial within the basin for domesatiz, commercial, munici-
uses is limited, A momtorium, as defined in Jdaho pal, and other industrial purposes, Industrial pur-
Code 42-1806, on further wawr development has poses include processing, manufncturing, research
been in plnce sinca May 15, 1992 and development, ond cooling.

18
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During the teg-year period from 1985 1o 1995,
about 120 cfs was developed for DCMT uses within
the trust water ares. Adequate records should be
Jept and reviewed so that this allocation can be
modified as pecessary. Increases in the DCM] allo-
cation, if necessary, will reduce the amount of water
available for agriculrural uses. The allocation will be
reviewed as part of every Water Plan update.

5E - SNAKE RIVER BASIN AGRICULTURE

Comment: During the ten-year period from 1985 10
1995, about 45,600 seres of new irrigation develop-
ment occurred within the trust water area. Data are
not available to estimate the number of acres that

received supplemental water during this period.

Idabo Code Section 42-203C limits the raw of
pew development in the basin above the Murphy
gaging station to 80,000 acres in any four-year pe-
ried. Tmpact on existing water rights, mitigation for
the impact of diversions on hydropower generation,
and criteria placed on the reallocation of hydro-
power rights, however, limits the rate of new devel-

cpment,
£F - SNAKE RIVER BASIN HYDROPOWER

Comment: Thkpolicylpgciﬁanylwognianhy-
dropower generation as a baneficial use of water and
acknowlezdges the poblic interest in maintaining the
minimum rivar flow at key points,

By sstablishing minimum daily fows at Murphy and
Weiser, stabilized flows are guarant=ed for hydro-
power peneration,

5G - SNAKE RIVER NAVIGATION

Comment: Commercial navigntion en rout to
Lewiston via the Calumbia River and Lower Snake
River can be accommodated with the flows leaving
Idaho in the Snake River at Lawiston. Above
Lewiston, commercial and recreational nevigation
on the river should be accommodated within the
protectzd flows on the Sneke River and tributary
streams,

SH - SNAKE RIVER BASIN SPRINGS

1

Comment: Spring discharge in the American Falls
and Thousand Springs reaches of the Snake River
are vital to the Snake River Basin and Idaho econ-
omy. The springs near American Falls provide an
important part of Spaks River flow appropriated by
Magic Valley irrigators. In the Thousand Springs
reach, spring flow is the only practical source of
water for many of the state's aguaculmre facilities,

During portions of low-water years, river flows
downstream from Miloer Dam 1o the Murphy gaging
station cansist rimost entirely of ground-watar dis-
charge from the Thousand Springs reack, Maintain-
ing these discharges should be the goal of water
managers, Maunaged recharge of (he aquifers and
continued efforts to efficiently use ground water are
two stralegies for maiotaining spring discharges in
these reaches.
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51 - SNAKE RIVER BASIN NEW STORAGE

Comment: "Large surfece storage projects® are
those which have the potential for significantly im-
pacting existing uses. Projects for which approval is
required under Section 42-1737, Idabo Cede, would
be such projects. This policy addresses the approval
of naw surface storage in the basin, but does not
apply to alrendy approved projects. Approval of naw
storage projects that would divert water om the
main stem of the Snake River batween Milner and
the Murphy gaging stution during the period Novem-
ber 1 ro March 31 should be coupled with provisians
that mitigats the {mpact such depletions would baye
on the generation of hydropower.

i) - STORAGE ACQUISITION

Comment: The Ideho Department of Watzr Re-
sources is expected 1o allocar the

warers and the power rights held in trusi by the state
i such a manoer as to assure minimum flows at
designated key points on the Snake River, The im-
pacts of ground water use within the basin on the
timing of aquifer discharge to the rivers is such that
at some time stored surface water may be necessary
10 maintain the designated minimum flows,

At this time (here is little reservoir storage
within the basin which enuld be acquired by the
State. The State should act to scquire &xy available,
feasible reservoir storage in order to provide flaxi-
biliry for management decigions and provide assur-
ance that the established mirtmum fiows can be
maintained. Until such time as these waters are
needed for management purposes, they shall be
credited to the Water Supply Bank and fonds ob-

tained from their lease or sale shall accrue to the
Water Management Account. The Board should
have priority in acquiring water from the Watar
Bank, if necessary, to meat the minimum flows
established by the Swan Falls Agresment,

Flood control space at Brownles Reservoir
should be copsidered for salmon flow avgmentation,
1f the 500,000 ncre-feat evacuatzd for flood comtrol
purposes downstream could be held and released for
flow augmentation during downstream salmon mi-
gration, this could replace valuzble water supplies
tak=n from the upper Snake Rivar Baxin.

@ Bear River Basin
6A - BEAR RIVER COMPACT

Comment: The Bear River Compact has been in
eifect sincz 1958, and water allocztions for the en-
tire basin were adopted in 1978, The compact must
b2 reviewed at intervals of not Ieas than twenty
years and may be amsnded during the review pro-
c838.

The goal of Idaho's representatives on the com-
mission should be to urge conjunctive management
of ground and surface water resources within the
Bear River Basin and to seek as much of the uncon-
sumed flow entering the Great Salt Lake as possible
for Idaho while negotiating in good faith with the
other states,

6B - INTERSTATE WATER DELIVERY

e

20
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Comment: Articls 4 of the Bear River Compact
provides for the Bear River Commission to declare
water emergencies and implement. interstate water
delivery schedules, If a downstream water nser
belisves the fiow of water in the Bear River or an
imerstate tributary is insufficient (o satisfy their
warer right, due to diversions in an upstream state,
that user may file a petition requesting water distri-
bution under the direction of the Commisaion.

emergency conditions. Water emergencies should
not be declared on en annual basis with the sole
iment of advancing interstate water delivery schad-
ules. Unless water aecounting models include as
muny reaches as necessary 1o account for incremen-
tal changes in natural flows, and accurately reflect
water rights as well as contractual arrangements,

Jdaho water users may be adversely impacted by
imersinte water delivery scheduling.

6C - BEAR LAKE

Comment: Bear Lake is a regional tourist attraction
recognized for its unigue water coloration and for its
fizshery. To protect these values, the Tdaho Water
Resource Board has obtained 8 minimum lake Jevel
water right for Bear Lake, The water right holds the
Inke elevation at or abave 5902 fert.

The State of Ideho also recognizes and supports
the Bear Lale Storage Allocation and Recovery
Plon. This plan was approved through the Bear Lake
Settlement Agrecmwent of April 1995 as the estab-
liched guideline for the operation of Bear Lake. This
document calls for a portion of the active storage in
Bear Lake 1o be voluntarily retained to cubance
recreation gnd water quality values.

21

Recent information indicstes that the major
contaminant problem in Bear Lake is suspended
sediment. The primary souree of suspended sedi-
ment is the Bear River during bigh flow periods
when sediment-laden water enters Bear Lake
through Mud Lake, The most effective way to fur-
ther enbance the water quality of Bear Lake is to
reduce the sediment load to the Bear River ahove
Bear Lake.

GD - BEAR RIVER BASIN WATER FROJECTS

Conmiment: The Bear River Compact provides for a
signatory state to construct storage facilities in an-
other state, In ordey (o obtain the maximum benefi-
clial use of water within the basin, it may be neces-
sary to ignore state boundaries, providing that water
rights genarated by such projects comply with the
basic allocations of the compact. The State of Jdaho
should participate with Wyoming and Utab in detar-
mining the feasibility of headwater storage projects
to provide for additional irrigation and other uses in
Idabo.
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@ Panhandle River Basins
7A-PA_NBAM)LBBA&NS

Comment: While appearing water rich in compari-
son to the rest of the suate, the water Tesources of the
Idaho Panhandle are finite, and in some sreas are
fully utilized. Water is the key 10 the continued eco-
nomic development in the region. The Water Board
placss 2 high priority on malntaining the quality of

the water resource base.

7B - PANHANDLE MINIMUM FLOWS

Comment: The minimum stream flow program pro-
vides the Idaho Water Resource Board with the au-
thorities necessary 10 appropriate water for the pur-
poses of this policy. Several streams in the Panbandle
Basins have been examined and protectsd with mini-
mum strzam flows claimed by the Idaho Water Re-
source Board, As water consumption increases in the
region, the minimum stream flow program will be-

come increasingly important in the sdministration of
water rights within the Panhandie Basins.

Comment: The purpose of thiz policy is w0 set aside
# §ignificant amotmt of water for fumre DCMI (Do-
mestic, Commezcial, Mugieipal, and Industrial) de-
velopment. The Panhandle population is projected (o

grow by approximately 2.9 percent anmually to mare
than 200,000 people by 2015. This is a 73 perceat
increase over 1990 population. Based oo current
water-nse data for the region, an allocation of nine
million gallons per day or 14 ofs for consumptive use
should be sufficicnt through the year 2015.

7D - PANHANDLE AGRICULTURAL WATER

Comment: Agriculture is a major industry of the
srate, and Idaho provides an important share of the
nation's food production, The Idaho Water Rescurce
Board wishes 10 insure the availability of water for

this purpase.
7E - PANHANDLE NAVIGATION

ITs —

Comment: Water for navigation is not a significant
problem at this time, If such appropriation appeared
necessary, the minimum stream flow program can be
used to appropriate water to provide & minimum flow
or lake level for the protection of navigation und
transportation. Navigation inferests are further pro-
tectzd in that 2!l new waier approprintions must be in
the public interest and an adverse offect on navigation
would rarely be in the public intereat.
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verall, Tdaho is rich in water resources with

bundreds of square miles of lakes, over

ninety-thousand miles of rivers and streams,
and ons of the largest underground reservoirs of water
in the wortld, However, like most places around the
globe, Idaho's water resourees may be sither exces-
sive or scarce depending on time, place, or human
activities,

Climate

Idaho's climatic regime is penerally characterized
by warm dry summers acd cold moist winters. Ap-
proximatzly 500 miles inland from the Pacific Ocean
and showldered against the Continental Divide, the
state spans ssven degrees of Intimds between 42° and
49" narth. On the eastern flank, the Rocky Mountains
protect much of Idaho from the more severe arctic
cold spells and destructive summer storms which are
prevalent on the Great Plains. Pasific maritime air
masses, brought east by mid-latitude cyclanic storms,
are the source of nesrly all precipltation. However,
the Cascade Range in Oregon and Washington s a
major crographic barrier 10 maritime air masses.
Cunnqueu!y.ldnhomivuduﬂﬂnnnylmm
itation than western Oregon and Washingron ot com-
parable inland locations such as Ohio or Michigan.
Statzwide, an average 22 inches of precipitation annu.
ally falls on Idaho. Climatic diversity throughout the
state is notable, and is principally antributable to air
movement direction with respect to latinds and moun-
tain ranges, and to elavation.

Through June, July, and August, 2 stationary low
preasure trough along the west coast of the United
States positions a high-pressurs ridge znd its associ-
ated subtrapical air over ldaho, This relatively dry air
results in only modest rainfall over the state during
most summers (Fig. 2), Occasionally, summer thun-
derstornss develop as molst air from the Gulf of Mex-
ico or subtropisal Pacific Ocean is circulated north-
ward, especially in the southeastern part of the state.
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Salmaen, located in the rain-shadow of Tdaho's central
mountain mass, derives most of its precipitation from
spring and summer thunderstorm activity.

By September, intensification of the upper west-
erly winds resulrs in & more wesi-to-2ast air move-
meat aloft. At the same time, eastward migration of
the Pacific longwave trough allows frontal systems to
move inlo the state, November, December, and Janu-
ary are generally the weltest months of the year in
most Ideho locations. Southward progression of dry
polar air masses often results in decreased mid-wintar
precipitution. However, in the central and northern
half of the stat= a second cycle of precipitation nsually
oceurs during spring, as the polar front retorns north-
ward into Canada.

Orographic 1ift initiates much of Tdaho's preeipi-
tation. Average annual precipitation in the central
1daho mountains may be as much s 60 inches, mush

1 -
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Figure 2. Average monthly precipitation in inches, 1961~
1980,
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of it as snow, while on the Snake River Plain, in
southem Idabo, averages less than 10
inches (Fig. 3). Winter precipitation is about evenly
divided betweon rain and snow at elevations below
3,000 feet, bt above that level most of the precipita-
“tion arrives I the form of suow.

Elevations in the state vary from a low of seven
hundred feet & Lewiston, whers the Spake River
leaves the state, to over twelve thousand feet in the
Loest River Renge. Total winter snowfall ranges from
20 inches or less in southwestern Idaho vaileys or in
canyon bortoms to perhaps as much as 400 inches in
the higher mountains, The greatest normal annual
snowfall for which there is actual record is 300 inches
at Roland, southwest of Mullan Pass, at an clevation
af 4,150 feet.

The highest nnral temperature averages are
found at the state's Jowest clevations. Low altitude
smtions, such a8 Rigging and Lawiston, seldom record
mean monthly below 32°PF, while

monthly means are 32°F or below five months of the
year at elevations of 5,000 feet or above, Table 2
summnrizes climatological data from sevaral Idabo
weather stations.

Lewiston and the valleys of southwestern Idaho
have an average frost-free period of more than 140
days, with some of the warmer hillsides resching 150
to 200 days. la the higher Pocatello-Idabo Falls area
and in the lower valleys of axtrame northern Idaho,
the frost-free pediod is much shorter — 125 days or
less. Frosts and freezes are possible at any time dur-
ing the growing season in the high mountain valleys.

REFERENCES

Malnai, Myron, and Francis M. Wintzrs, Ir., 1988. Mesn
Annual Precipitation Map for Idabo, Idaho Water Resources
Research Institute, Ressarch Technical Complation Report.

Molna, Myron, 1992, Mean Annnl Precipitation Map for
Idabo: a GIS databose. Jdaho Water Resowrces Research
Institnee and the Idaho Agricultural Experiment Station.

U.S. Geological Sorvey, 1951, National Water Summary
1988-80. United States Geologica! Survey Water Supply
Paper 2375.

Station Elevation (feel)

Anmnl Precipitation (inches) 3.3 1 42 12 16 12 10
Average January Precipitation a 13 54 14 22 1 0.7
Average July Precipitation 1.3 07 13 0.4 0.7 0.7 0.9
Avg. January Minimum ("F) 18 8 16 n 9 14 il

Avg. January Maximum 31 40 n 36 30 32 30
Avg. July Minimum 49 58 43 58 49 3 51

Avg. July Maximum 1] 89 81 20 8 88 88

Source: Univeristy of Idaho, State Climate Services,
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Appendix G: MAP OF EASTERN SNAKE PLAIN AND ESPA
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Appendix H: MAPS OF TRUST WATER AREA
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Appendix I: FRAMEWORK FOR FINAL RESOLUTION (SWAN FALLS)

FRAMEWORK FOR FINAL RESOLUTION _
OF SNAXKE RIVER WATER RIGHTS CONTROVERSY
 INTRODUCTION

The litigation concerning water rights on the Snake River
and its tributaries has focused public attention on +the rela-
tionship between hydro-power generation at facilities such as
Swan Falls dam, and upstream water use and development which
impacts the availability of water for power generation. While
the litigation has been costly to the Idaho Power Company, other
water users, and the State of Idaho and has resulted in uncer-
tainty over future availability of water, it has served to
stimulate much-needed di;.logua and study concerning prudent
management of this vital natural rescurce.

However, Governor dJohn Evans, Attorney General Jim Jones
and Idaho Power Chief Executive Officer James Bruce believe we
have reached the point of diminishing returns in pﬁrsuing
further judicial resolution of this water rights controversy.
Achieving a proper balance among competing demands for a limited
resource such as water in the Snake River system is a funda-_
mental public policy question. Litigation is not +the most
efficient method to resolve complex public pclicy questions,
Moreover, adversary proceedings may not necessarily yield solu-
tions which reflect the broad public interest as well as the’

interests ‘of the proceeding's parxticipants.
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In order to resolve the controversy and settle the pending

litigation, we have identified a series of judicial, legislative

and administrative actions which we agree should be taken in the
public interest, and which would resolve the outstanding lecal
issues to our mutual satisfaction.

1. THE MINIMUM STREAMFLOW IN THE STATE WATER PLAN .SBOULD
BE ADJUSTED TO 3,900 CUBIC FEET PER SECOND AT MURPHY GAGE DURING
THE IRRIGATION SEASON AND TO 5,600 CUBIC FEET PER SECOND DURING
THE NON-IRRIGATION SEASON. .

The State Water Plan currently provides for a -minimum
streamflow of 3,300 c.f.s. on an average daily basis at Murphy
Gage (below Swan Falls Dam). The Plan itself acknowledges that
3,300 c.f.s. is "less than the amount identified as needed for
figh, wildlife and recreational purposes at Swan Falls or down=
stream." The best available hydrologic data indicate that
existing uses result in a potential irrigation season low flow
of approximately 4,500 c.f.s. at Murphy Gage on an average daily
basis. By raising the irrigation season minimum streamflow, the
state will be able to assure an adequate hydropower resource
base and better protect other valuas recognized by.the State
Vater Plan such as fish 'propagation, recreational and aesthetic
interests, all of which would be adversely impacted by an in-
adequate streamflow. Conversely, by setting the irrigation
season mihimun flow at 600 c.tv.s. below the current actual mini-
mum, the state can allow a significant amount of further
development of water |wuses without violating +the minimum

streamflow.
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Non-irrigation season flows are of critical importance to
the présemtion of a low-cost hydro base, and to the ability of
the Idaho Power Company to meet the needs of its customers.
'rhez;tioxo. the State Water Plan should be amended to recognize a
seasonal differential in flows. |

[ Implementation. of an irrigation season (April through Oc-
tober) minimum flow of 3,500 cfs at the Murphy gage would re-
sult, under similar assumptions, in a low flow of 5,600 cfs in
the non-irrigation season (November through March). The r;on-
irrigation season minimum flow should be set at that level.
While new storage projects which use non-irrigation season flows
may serve to make more water available during the summer irri-
gation season, they may adversely impact generation capacity
during winter months, Therefore, the state water plan should be
amended to require that before new storage projects are approved
by the state, we should require that existing storage facilities
be;!ully uvtilized. After such time, new non-irrigation season
storage in the reach below Milner dam and above Murphy Gage
should only be authorized if it can be cdupled with provisi.ons
which mitigate depletions_ such storage would <cause in
hydro-power generation.

The aétual amount of development that can take p}ace with-
cut violation of these minimum streamflows will depend on the
nature and locat_ion of each new development, as well as the

implementation of new practices to augment the streamflow.
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Development of new domestic, commercial, municipal and
industrial (DCMI) uses should proceed without further impediment
because of their minimal effeéi'on total water supply. Availa-
bility of an assured water supply for those purposes is
essential for the orderly development of all the State's
resources. Therefore, the State Watexr Plan should be unenlded to
reserve a block of water for future consumptive DCMI devel-
opment., This will both assure its availability and avoid the
necessity of numerous emipent domain cases to acquire water for
such uses. ' , = - -3

2. BECAUSE ADDITIONAL WATER USE DEVELOPMENT POTENTIAL IS
LIMITED, BACH NEW DEVELOPMENT SHOULD' BE CAREFULLY SCRUTINIZED
AGAINST EXPRESS PUBLIC INTEREST CRITERIA.

The right to develop the remaining water resources on the
Snake River system should be allccated in a manner which- will
maximize long-term economic benefit to all sectors of scociety.
Priority should be given to projects which promote Idaho's
family farming tradition and which will create jobs. Because
maintenance of inexpensive hydropower resourcess contributes to
a positive econemic climate for the creation of new jobs for
Idahocans, future water rights allocation decisions should weigh
the benefits to be obtained from each development against the

probable impact it will have on the Company's hydropower

resources.
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To this end, the settlement of the pending Swan Falls
litigation should be structured in a way which will allow the
State to utilize Idaho Power Company's asserted water 'ri'ght to
augnc;n; the State's existing and proposed legal authority to
promote beneficial development and +to reject proposed develop-
ment hbich it deems to be detrimental to the public interest.
This authority should extend to pending undeveloped permits as
well as new applications.

In addition, legislation should be adopted which will
enunciate- state poliecy regarding the types of water resource
develcpment which are deemed to be beneficial, and which ex-
pressly recognizes hydropower generation benefits as an element
of such public interest determination, The public interest cri-
teria should also address the timing of new development.

The legislation shculd also clarify the authority of the
Department of Water Resources to impose and lift moratoriums on
the granting of new water rights permits. The parties envision
that the Department can resume processing of - pending water
rights filings upon adoption of regulations implementing suqh
loéillation.

3. THE STATE SHOULD COMMENCE A GENERAL ADJUDICATION OF
THE ENTIRE SNAKE RIVER BASIN IN IDAHO.

The key to effective management of the Snake River lies in
a comprehensive determination of the nature, extent and

priocrity of all of the outstanding claims to water rights.

-
Py 4
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' Oniy .through a general adjudication will the state be in a

position to effectively enforce its minimum streamflow rights,
protect other valid water rights, and: determine how much water
is available for furgher appropriatien. A general adjudiéation
will also result in quantification of federal and Indian water
rights which until now have been unresolved. A further benefit
of adjudication is that it will enable the establishment of an
efficient water market system, which will encourage the highest
and best use of our water resources.

Because a general _gdjudication will take many years to
complete, it i_s essential to initiate the process as soon as
possible so that it will be completed before an even more se-
vere water rights crisis is upon us. The costs of the adjudi-
‘cation will be substantial, and legislation should be passed
which equitably distributes those costs among water users,

ratepayers and other taxpayers. "rhe parties consulted with re-

presentatives of affected interests, and will recommend an

equitable cost-sharing formula as part of a Joint legislative
package. :

4. THE STATE SHOULD ENCOURAGE THE ESTABLISHMENT OF AN
EFFECTIVE WATER MARKB'I:‘ING’ SYSTEM.

If the actions outlined in this dccument are taken there
shonid be a significant amount of water available for approp-
riation in the Snake River Basin., - However, such appro;;tiations
should be on the terms and conditions referred to in §2 above.

The day is also approaching when there will be no further water
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available for traditional appropriation. Therefore some provi-
sion must be made to enable people +to acquire water richts out-
side of the appropriation process, ovc'er and above the amount
reserved for DCMI. Private condemnation proceedings genérally
involve transaction costs which make it an unattractive alter-
native. The State should make it easier to get willing s;llers
together with w'ill:lng bﬁye:s, and to facilitate approval of
changes in the place of use. Conjunctive -use and managment of
ground and surface water should alse be explored.

5. THE STATE SEOULD rtmn HYDROLOGIC AND ECONOMIC  STUDIES
TO DETERMINE THE MOST COST~EFFECTIVE AND ENVIRONMENTALLY SOUND
MEANS TO IMPLEMENT THE STATE WATER PLAN AND TO AUGMENT FLOWS .IN
THE SNAKE RIVER. ' .

The State Water Plan is the cornerstone of the effective
management of the Snake River ar;q its vigorous enforcement is
contemplated as a part of the settlement. Much additional
information is needed to permit informed management and
planning decisicns.

A number of methods ha\}e been suggested to .anhance stream-

flows in the Snake River, which would benefit both agricultural

development and hydro-power generation. Among them are new

in-stream storage and aquifer recharge projects. ' These and
other metheds deserve study to determine their economic
potential, their impact on the environment, and their impact on

hydro-power generation.
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6. LEGISLATION SEOULD BE ENACTED TO CLARIFY TEAT PROCEEDS

FROM UTILITY SALES OF EYDROPOWER WATER RIGETS WILL BENEFIT

RATE-PAYERS, .

* Concern has been expressed that curreat law could permit a
utility to sell its water rights to others. An additional con-
cern-is that the proceeds of such a sale would go to stockhold~
ers. The parties will propose legislation to address these
concerns. Legislation in a draft form has already been disg-

cussed at a staff level and should be ready for inclusion in

the joint legislative parkage. g =

CONCLUSION

The focus of discussion of settlement of the "Swan Falls
Controversy” has necessarily been on the claims of right anag
auvthority at that site. Fowever, the settlement of those
issues necessarily involve putting in place legislation and
policies which will govern the rest of the Snake River and
cther watersheds also.

The ultimate benefit will be to allow informed state
policy decisions on future growth and protection of hydropower

generation. The definition and implementation of a known and

-enforceable state policy will make the Swan Falls controversy

an asset in the history of the state.
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IMPLEMENTATION TI&ET&BLE

The nature of the controversy surrounding this issue is of
such dimensions and affects the actions of so many citizens
that'the parties have agreed to an impiementation timetable to
assist the public in understanding when actions may be expected
However, it must be emphasized that the nature of the issues
raised in this matter are complex and changes should be ax—
pected. Every effort will be made to keep the public informed
concerning actions. of the parties that could affect their

interests.

October l...Release Framework! and Public Interest

Criterion.

October 15...Execute Settlement Agreement) S.B. 1180 Con-
tract and Stipulation.

Novembar 1...Proposed amendments to the State Water Plan,
and proposed legislation providing public interest criteria,
authority of the Department of Waté: Resources to impcse mora-
toriums on new permits, funding for adjudication of the Snake
River, establishment of an effective water market 'system,
funding for hydrologic and eccnomic studiez +o augment Snake
River flows and clarifying allocation of proceeds on sales for
hydropower water richts released for comment.

November-December...Meetings with legislative committees
for briefing and comments on proposed legislation.

January 15, 1985...Presentation of legislative package to
State Legislature.

-

WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 70

541598 50.doc



T 10

DATED this day of October, 1984.
Governor Attorney General Chairman of the Board
State of Tdaho State of Idaho & C.E.O., Idaho Power
John V. Evans Jim Jones Company

James E Bruce
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PUBLIC INTEREST CRITERIA TO BE INCLUDED IN
SWAN .FALLS LEGISLATIVE PACKAGE

42~2038 If an applicant contemplates the diversion of water
that has been allocated to power use subject to .reallo—
.cation pursuant to a subordination conditicn, then the
director shall  consider in addition to the -criteria
established in section 42-203A whether the proposed use
would significantly reduce the amount of water available to
the holder of a water right used for power production and
whether the proposed use is in the public interest.

A. The director in making such determinations for
purposes of this section shall consider: :

i) the potential benefits, both direct and indirect,

that the proposed use would provide to the state
and local economy ‘

ii) the economic impact the proposed use would have
upon electric utility rates in the State of Idaho
and the availability, foreseeability and cost of
alternative energy sources to amelicrate such
impact, to the state and local economy

iii) the promoticn of the family farming tradition

iv) the promotion of full economic and multiple use

development of the water resources of the State
of Idaho .

v) the cumulative impact the proposed use would have
in relation to other uses

vi) whether the proposed development conforms to a
staged development policy cof up to 20,000 acres
per year or 80,000 acres in any four-year period
in the Snake River Basin above the Murphy gauge.

No single factor enumerated above shall be entitled to

greater . weight by the director in arriving at this
determination,

B, The burden of procof shall be on the protestant to

prove that the proposed use is not in the publie
interest,
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Appendix J: SWAN FALLS AGREEMENT

AGREEMENT

This Agreement is made and entered into among the State of
Tdaho, by and through the Governor, hereinafter referred to as
wgtate"; John V. Bvans, In his official capacity as Governor of
the State of Idaho; Jim Jones, in his official capacity as
Attorney General of the &tate of Idaho; and Idanc Power
Company, a corporation hereinafter referred to as "Company".

1. Effective Date

Thi= Agreement shall take effect upon executien,
except as to paragraphs 7, 8, and 1l.

2. Executive Commitment

When the parties agree on certain actions to be taken
by State, it is their intent to commit the executive branch
of Idaho state government, subject to constitutional and
statutory limitations, to take those actions.

3. Attorney General

Jim J’oﬁes is a party to this Agreement solely by
reason of his official position as counsel for the State of

Tdaho and its agencies in Idaho Power COmrnF v, State of
Idaho, Ada County Civil Case No. 6 a Idaho Power
Company v. Idaho Department of Water Resources, Ada County
CiLvil Case No. EIS'@.L e o

4. Good Faith

whan the parties agree to , jointly recommend a
particular piece of legislation o1 action by another
entity, each party agrees to actively and in good €faith
support such legislation or action.

The State shall enforce the State Water Plan and shall
assert the existence of water rights held in trust by the
State and that the Snake River is fully appropriated as
needed to enforce the State Water Plan. State and Company
shall not take any position before the legislature or any
court, board or agency which is inconsistent with the terms
of this agreement.

5. Stay Of Current Court And Regqulatory Action

A. The parties shall file a motion with the court in Ada
County Civil Case Numbers 81375 and 62237, seeking a

WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP

541598 50.doc

Page 73



WATER LAW HANDBOOK — APPENDICES

541598 50.doc

stay of further proceedings until seven days following
the adjournment of the First Regular Session of rthe
48th Idaho Legislature, except as to preservation of
vestimony pursuant to the Idaho Rules of Civil
Procedure, completion of designated discovery filed by
+the State of Idsho and dismissal of various defendants
by Company. The State shall designate in writing,
within fifteen (15) days from the execution of this
Agreement, those items of its discovery that must be
responded to by Cmeany. The Company shall respond to
those items of discovery designated by  the State
withia ainety (90) days from execution of this
Agreement.

The parties shall request the Federal Energy Regula-
tory Commission (FERC) to stay any subordination~-
related decisions in any Company project listed in
paragraph 7 licensing or relicensing proceeding
pending implementation of this Agreement except as
contemplated in paragraph 12 of this Agreement. The
gartiu acknowlaedge, howaver, that FERC could
independently take acticn prejudicial to their
interests and, in such event, the parties may take
reasonable actions necessary to protect their
interests. Further, the State shall not £file any
motions to intervene in Project Numbers 2777 (Upper
Salmon) and 2778 (Shoshone Falls); however, by

agreeing to this provision, the Company in return

waives any defense to the timeliness of a motion to
intervene caused by this Agreement in the event this
Agreement is not implemented. Company is not

a?teein , however, that a motion to intervene would be
timely if filed now.

The parties shball not attempt to influence any
executive agency of the United States to take a
particular position regarding subordination in any
Company FERC licensing or relicensing proceeding
pending implementation of this Agreement.

Legislative Proqram

The parties agree to propose and suppert the following

legislation to implement this Agreement:

Enacrment of Public Interest Criteria as set forth in
Exhibit 1 attached hereto.
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B. Funding for a general adjudication of the Snake River
Basin generally as set forth in Exhibit 2 attachsd
hereto.

C. Establishment of an effective water marketing system.

D. Funding for hydrologic and economic studies, as set
forth in Exhibit 3 attached hereto.

E. Allocation of gains upon sale of utility property as
set forth in Exhibit 4 attached hereto.

F. Limitations on IPUC jurisdiction as set forth in
Exhibit 5 attached hereto.

c. Rulemaking and moratorium eauthority for Idaho
Department of Water Resources generally as set forth
in Exhibit 8 attached hereto. ‘

Company's Water Right

State and Company aqree that Company's water right

shall be as follows (Bracketed names used below refer to
Company projects):

A.

State Water License Numbers 36-2013 (Thousand
Springs), 37-2128 & 37-2472 (Lower M@lad). 37-2471
(U‘pfar Malad), 36-2018 (Clear Lake), 36-2026 (Sand
Springs), 02-2057 (Upper Salmon), 02-2001A, 02-2001B,
02-2059, 02-2060 (Lower Salmon), 02-2064, 02-2065
(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree- Number
02-0100 (Swan Falls) entitle the Company to an
unsubordinated right of 3900 c.f.s, average daily flow
from April 1 to Octcber 31, and 5600 c.f.s. average
daily flow from November 1 to March 31, both to -be
measured at the Murphy U.S8.G.8. gauging station
immediately below Swan Falls. These flows are not
subject to depletion. The Murphy gauging station is
located at latitude 43° 17' 31", Longitude 118° 25°
12", in KNW1/4NE1/48El/4 of Section 3% in Towiship 1
South, Range 1 West, Boise Meridian, Ada County
Hydrologic Unit 17050103, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 453,5,

The Company is also entitled to use the flow of the
Snake River at its facilities to the extent of its
actual beneficial use but not to exceed those amounts
stated in State Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad),

-G =
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37-2471 (Upper Malad), 36-2018 (Clear Laka), 36-2026
(Sand Springs),02-2057 (Upper Salmon), 02-2001A,
02-20018B, 02-2059, 02-2060 (Lower &almon), 02-2064,
02-2065 (Bliss), 02-2056 (ITwin Falls), 02-2036
(Shoshons Falls), 02-2032, 02-4000, 02-4001, and
Decree Number 02-0100 (Swan Falls), but such rights in
excess of the amounts stated in 7(A) shall Dbe
subordinate to subsequent beneficial upstream uses
ﬁon approval cof such uses by the State in acgcordance

th State law unless the depletion viclates or will
violate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordance with
sState law. Company further retains the right to
compel State to take reasonable steps to insure the
average daily flows established by this Agreement at
the Murphy U.S.6.8. gauging station. Average daily
£low, as used herein, shall be based upon actual flow
conditions; thus, any fluctuations resulting from the
operation of Company facilities shall not be
considered in the calculation of the minimum daily
stream flows set forth herein. This paragraph shall
constitute a subordination condition.

e The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to the uses of those persons
dismissed from Ada County Case No. 81375 pursuant to
the contract executed between the State and Company
implementing the terms of I.C. §§ 61-539 and 61-540.

D. The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to those persons who have
beneficially used water prior to October 1, 1984, and
who have filed an application or claim for said use by
June-30% 1985. '

E. Company's ability to purchase, leass, own, OTC
otherwise acquire water from sources upstream of its

T ilants and convey it to and past its power

plants below Milner Dam shall not be limited by this

agreement. Such flows shall be considered
fluctuations resulting from operation of Company
facilities.

F. Upon implementation of this Agreement, State and
Company shall consent to entry of decrees in Ada
County Civil Case Nos. 62237 and 81375 that describe

the Company's water right as provided in paragraphs
7(A) through 7(E).
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10.

11,

Damages Waiver

Company waives any claim against the G5tate or its
agencies for compensation or damages it may have or that
may arise from any diminution in water available to Company
at its facilities as a result of this Agreement. Company
waives any claim for compensation or damages from any use
approved by the state in accordance with paragraph 7B.
Company retains its right to seek injunctions,
compensation, damages,. or other relief from any future
appropriator, as defined in paragraph 7(B), whose use of
water violates or will violate the Company's water right of
3900 c.f.s. average daily flow from April 1 to October 31,
and 5600 c.f.s, average daily flow from November 1 to March
31, as measured at the Murphy gauging station, and also
retains its rights against the state and its agencies as
set out in paragraph 7(B).

Proposed 1180 Contract

The parties acknowledge that the Governor and the
Company have fipalized the terms of a contract that would
implement the provisions of Senate B8ill 1180 of the First
Regular Session of the Idaho Legislature, presently
codified as §§ 61-539 and 61-540, Idaho Code which is being
executed on this date.

Agreement Not An Admission

The parties agree that this Agreement represents an
attempt to compromise pending litigation, and it shall not
be considered an admission, waiver, or abandonment of any
issue of fact or law by any party, and no party will assert
or contend that paragraphs 7, 8, and 11 have any legal
effect until this Agreement is implemented by the
accomplishment of the acts described in paragraph 13.

gtatus of State Water Plan

State and Company agree that the resolution of
Company's water rights and recognition thereof by State
together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River
watershed. Thus, ¢the parties acknowledge that this
Agreement provides a plan best adapted to develop,
conserve, and utilize the water rescurces of the region in
the public interest. Upon- implementation of this
agreement, State and Company will present the Idaho State
water Plan and this document to FERC as a comprehensive
plan for the management of the Snake River Watershed.
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3. R lato Approvals

Within 45 days of the execution of this Agreement,
Company shall file appropriate pleadings or other
documents with the Idaho Public Utilities Commission
(IPUC), to obtain an order determining that the
execution and implementation of this Agreement is in
the public interest, and does not constitute an
abandonment, relinquishment or transfer of utility
property. Such pleadings cor other documents shall
also provide that the order shall state that any
effect upon the Company's hydro generation resulting
from execution and implementation of this Agreement
shall not be grounds now or in the futurs for a
finding or an order that the Company's rate base or
any part thereof is overstated or that any portion of
its electrical plant in service is no longer used and
useful or not devoted to public service, nor will such
effect upon the Company's hydro generation be grounds

A,

for

a finding or an order reducing the Company's

present or future revenue requirement or any present
or future rate, tariff, schedule or charge.

In the event the IPUC does not issue an order
acceptable to the parties, the parties will seek
appropriate remedial legislation.

i.

ii.

iii.

Within forty-five (45) days of the execution of
this Agreement, the Company shall file with FERC
a request for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss), 2061 (Lower Salmon), 2777 (Upper
Salmon), 2055 (C.J. Strike), 2778 (Shoshone
Falls), 18 (Twin Falls), 2726 (Upper and Lower
Malad), and 503 (Swan Falls).

Within forty-five (45) days cof implementation of
this Agreement, the Company shall submit this
Agreement and the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls) and the State
and Company shall request that FERC recognize
this Agreement as a definition of the Company's
water rights in those proceedings,

When any project 1listed in (i) hereof is
hereafter due for relicensing proceeding, Company
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shall submit this Agreement toc FERC in the
relicensing proceeding, and the State and Company
shall request that FERC reccgnize this Agreement
as a definition of the Company's water right in
those proceedings.

The Governor and Attorney General on behalf of the
State and its agencies shall seek intervention in
support of the Company's efforts before the IPUC and
FERC, and shall actively support the issuance of
acceptable orders by both Cocmmissions, and shall
provide authorized witnesses to testify in the
proceedings at the request of Company.

Cempany shall, if  necessary, £file appropriate
pleadings or other documents with the Public Utilicy
Commissioner of Oregon for an order similar to that
stated in paragraph 12(A). Such £iling, if necessary,
shall be done within forty-five (43) days of the
execution of this Agreement,

13, Conditiog on Effectiveness

A

The provisions of paragraphs 7, 8, and 11 shall not be
binding and effective until each of the following
conditions have been implemented:

i. Amendment of the sta-to Water Plan to implement
the provisions of Exhibit 6;

ii. Enactment of the legislative program cutlined in
paragraph 6;

iii. Issuance of an appropriate order by IPUC as set
forth in paragraph 12(A), or enactment of
appropriate legislation by the State of Idaho, as
set forth in Exhibit §;

iv. Issuance of an appropriate order by FERC in a
form acceptable to the parties as set out in
paragraph 12(B)(i);

v. Dismissal with prejudice of the proceeding
pending before the IPUC in Case No. U-1006-124;

vi. Issuance of an appropriate order by the Public
Utility Commissioner of Oregon if Company has
requested cne; and
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14.

15.

16.

17.

18.

vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 7A and 7B
attached to this Agreement,

B. In the event any of these conditions are not imple-
mented, or should this Agreement be terminated as pro-

viciled in paragraph 16, then this Agreement shall be
void.

Authority of Deﬁurtment of Water Resources and Idaho Water
Resource Board Not Affect

This Agreement shall not be construed to limit or
interfere with the authority and duty of the Idaho

Department of Water Resources or the Idaho Water Resource

Board to enforce and administer any of the laws of the
state which it is authorized to enforce and administer.

Waiver, Modification or Amendment

No waiver, modification, or amendment of this
Agreement or of any covenants, conditions, or limitations
herein contained shall be valid unless in writing duly
executed b{ the parties and the parties further agree that
the provisions of this section may not be waived, modified,
or amended except as herein set forth.

Termination of Contract

This Agreement shall terminate upon the Ffailure to
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 1985, to determine if the
contract shall be continued or terminated.

Subs ent Changes In Law

This Agreement is contingent upon certain snactments
of law by the State and action by the Idaho Water Rescurce
Beard. Thus, within this Agreement, reference is made to
state law in defining respective rights and obligations of
the parties. Therefore, upon mplementation of the
conditions contained in paragraph 13, any subsequent £inal
order by a court of competent jurisdiction, legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

Successors

The provisions of this Agreement shall bind and inure
tc the benefit of the respective successors and assigns of
the parties. ;
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19. Entire Agreement

This Agreement sets forth all the covenants, promises,
provisions, agreements, conditions, and understandings
between the parties and there are no covenants, provisions,
promises, agreements, conditions, or understandings, either
oral or writtem between them other than are hersin set
forth.

20, Effect of tion Headin
The section headings appearing in this Agreement are

not to be construed as interpretations of the text but are
inserted for convenience and reference only.

21. Multiple Originals

This Agreement is executed in quadruplicate, Each of
the four (4) Agreements with an original signature of each
party shall be an original. .

IN WITNESS WHEREOF, the parties have executed this
Agreement at Boise, Idaho, this day of agzhg. 1984,

IDAHO POWER COMPANY ot

V. EVANS E. BRUCE -
Governor of the man of the Board
State of Idaho and Chief Executive

2 Officer

Attorney General of the
. Statd of Id
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ATTEST:

@W (8eal of the State of Idaho)

PETE T. CENARRUSA
Secretary of State

(Corporate Seal of Idahd &
Power Company)

el

Secreta ower

CERTIFICATE OF SECRETARY

Paul. L. Jauregui, as secretary of Idaho Power Company,
a Maine Corporaticn, hereby certifies as fcllows:

(1) That the corporate seal, or facsimile thereof,
affixed to the instrument is in fact the seal o¢f the

corporation, or a true facsimile thersof, as the case may be;
and

(2) That any officer of the corporation executing the
instrument does in fact occupy the official position indicated,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto is genuine; and

(3) That the execution of the instrument on behalf of
the corporztion has been duly authorized.

In witness whereof, I, PAUL L. JAUREGUI, as the
secretary of Idaho Power Company, a Maine corporation, have

executed this certificate and affixed the seal of Idaho, Bower
Company, a Maine Corporation, on this 26> day of M!-
1984.

’

- 10 =
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CERTIFICATE OF SECRETARY OF STATE
OF THE STATE OF IDAHO

PETE T. CENARRUSBA, as Secretary of State of the State
of ldaho, hereby certifies as follows:

: That the State of Idaho seal, or facsimile
therecof, affixed to the instrument is in fact the
seal of the State of Idaho, or a true facsimile
thereof, as the case may be; and

2, That the officials of the State of Idaho
exscuting the instrument do in fact occupy the
official positions indicated, that they are duly
authorized to execute such instrument on behalf
of the State of Idaho, and that the signatures of
such officials of the State of Idasho subscribed
thersuntc are genuine; and

3. That the execution of the instrument or:: behalf of
the State has been duly authorized.

IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Secretary oi
State of the State of Idaho, have executed this Ce:tificgi_;e and

affix the seal of the State of Idaho on this day
of , 1984,

/A

P L JR
Secretary of State
State of Idaho

STATE OF IDAHO

)
) ss,
)

County of Ada
on this RS day of && 1984, before me, a

Notary Public, in and for said County and State, personally
appeared JAMES E. BRUCE, and PAUL L. JAUREGUI, known or

- 3y -

WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 83

541598 50.doc



\

igbntified to me to be the President and Secretary,
réspectively, of Idaho Power Company, the corporation that
pxecuted the foregoing instrument, and acknowledged to me that
such corporation executed the same.

IN WITNESS WHEREQOF, I have hersunte set my hand and
affixed my official seal the day and year in this certificate
first above written,

Residing at

STATE OF IDAHO )
) ss.
County of Ada )

on this Mday OfM 1984, before me, a
Notary Public, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idaho; JIM JONES, known or identified

to me to be the Attorney General of the State cof Idaho; and °

PETE T. CENARRUSA, known to me to be the Secretary of the State
of Idaho; and acknowledged to me that they executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

PUBLIC IDAHO
ng at
-
- 12 -
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Exhibit 1

. LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature . First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING
SECTION 42-203, IDAHO CODE, BY MAKING CERTAIN ORGANIZATIONAL
CHANGES AND BY PROVIDING FOR THE MAILING OF NOTICES TO PAID
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-203C TO PROVIDE THAT THE
DEPARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILABLE FOR A SUBORDINATED POWER USE; AND AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITICN OQOF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS ISSUED PRIOR TO THIS ACT'S EFFECTIVE DATE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-203, Idaho Code be, and the same is
hereby amended to read as follows:

42-203, NOTICE UPON RECEIPT OF APPLICATION -- PROTEST --
HEARING AND FINDINGS -- APPEALS. Qi dgd dfy¥éy ¢hé pddddge/
dppYgvdl ddd effdéevive ddvé of ¥Mid 3¢¢vidd/ (1) TUypon
receipt of an application to appropriate the waters of this
state, the department of water resources, shall prepare a
notice in such form as the department may prescribe,

specifying: (a) the number of the application; ddd (b) the
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date of filing thereof/; (c) the name and post-office
address of the applicant/ (d) the source of the water
supply/; (e) the amount of water to be appropriated/ (£
in general the nature of the proposed use/ the
approximate location of the point of diversion/ (h) and the
point of use/. The department shall also state in said
notice that any protest against the approval of such
application, in form prescribed by the department, shall be
filed with the department within ten (10) days from.the last
date of publication of such notice.

(2) The director of the department of water resources
shall cause the' notice to be published in a newspaper printed
within the county wherein the point of diversion lies, or in
the event no newspaper is printed in said county, then in a
newspaper of general circulation therein. When the application

proposes a diversion in excess of 20 c.f.s. or 2,000 acre £
the director §%§]L; cause the notice to be Hsﬁé 'In %_e_
newspaper(s) sufficient to a eve statewide circulation. This
notice shall be published at least once a week for two (2)
successive weeks.

(3) The director of the department shall cause a .copy of
the notice of applicati t ent_by ordina mail to

person who requests in writing to receive any class of notices

of anligatiog' and who gay; %1 apnual mailing fee as
est is by departmental requlation.

(4) Any person, firm, association or corporation concerned in
any such application may, within the time allowed in the notice
of application, file with said director of the
department of water resources a written protest against the
approval of such application, which protest shall state the
name and address of protestant and shall be signed by him or by
his agent or attorney and shall clearly set forth his
objections to the approval of such application. Hearing upon

the protest so filed shall be held within sixty (60) days from:

the date such protest is received. Notice of this hearing
shall be given by mailing notice not less than ten (10) days
before the date of hearing and shall be forwarded to both the
applicant and the protestant, or oprotestants, by certified
mail, BSuch notice shall state the names of the applicant and
protestant, or protestants, the time and place fixed for the
hearing and such other information as the director of the
department of water resources may deem advisable. In the event
that no protest is filed, then the director of the department
of water resources may forthwith approve the application,
providing the same in all respects conforms with <the
requirements of this chapter, and with the regulations of the
department of water resources.
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{_5_% Such hearing shall be conducted in accordance with the
provisions of section 42-1701A(1) and (2), Idaho Code. The
director of the department of water resources shall find and
determine from the evidence presented to what use or uses the
water sought to be appropriated can be and are intended to be
applied. In all applications whether protested or not
protested, where the proposed use is such (al) that it will
reduce the antity of water under existing water rights, or
(bZ) that e water supply itself is insufficient for the
purpose for which it is sought to be appropriated, or (c3)
where it appears to the satisfacticn of the department that
such application is not made in good faith, is made for delay
or speculative purposes, or (d4) that the applicant has not
sufficient financial resources with which to completes the work
involved therein, or (e$) that it will conflict with the
local public interest, where the local public interest is
defined as the affairs of the people in the area directly
affected by the proposed wuse/; tThe director of the
department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve
and grant a permit for a smaller l#d¢¢ quantity of water than
applied for, or may .grant permit upon conditions. The
provisions of this section shall apply to any boundary stream
between this and any other state in all cases where the water
sought to be appropriated has its source largely within the
state, irrespective of the location of any proposed power
generating plant.

(6) Any person or corporation who has formally appeared at
the Thearing, {#¢¢élidd aggrieved by the judgment of the
director of the department of water resources, may seek
judicial review thereof in accordance with section 42-1071A(4),
Idaho Code.

SECTION 2, That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
to be known and designated as Section 42-203C, Idaho Code, and
to read as follows:

42-203C. PUBLIC INTEREST DETERMINATION -—— CRITERIA —
WEIGHT -— BURDEN OF PROOF.

(1) If an applicant intends to appropriate water which is
or may be available for appropriation by reason of a
subordination condition applicable to a water right for power
purposes, then the director shall consider, prior to approving
the application, the criteria established in section 42-203A,
and whether the proposed use would significantly reduce,
individually or cumulatively with other uses, the amount of
water available to the holder of a water right used for power
production and, if so, whether the proposed use is in the
public interest.
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(2)(a) The director in making such determinations for
purposes of this section shall consider:

(i) <the potential benefits, both direct and indirect, that
the proposed use would provide to the state and local
economy;

(ii) the econcmic impact the proposed use would have upon
electric utility rates in the sState of Idaho, and the
availability, foreseeability and cost of alternative
energy sources to ameliorate such impact, to the state
and local economy;

(iii) the promotion of Athe family farming tradition;

(iv) the promotion of full economic and multiple use

development of the water resources of the State of
Idaho;

(v) whether the proposed development conforms to a staged
development policy of up to 20,000 acres per Yyear or
80,000 acres in any four-year period , in the Snake
River Basin abeove the Murphy gauge.

’No single factor enumerated above shall be entitled to

greater weight by the director in arriving at this
determination.

(k) The burden of proof under this section shall be on
the protestant.

SECTION 3. That Chapter 2, Title 42, ldaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
to be known and designated ns Section 42-203D, Idaho Code, and
to read as follows:

42-203D. REVIEW OF PERMITS —— OPPORTUNITY FOR HEARING. The
department shall review all permits issued prior to the
effective date of this section, except to the extent a permit
has been put to beneficial use prior to July 1, 1985, to
determine whether they comply with the provisions of chapter 2,
title 42, Idaho Ccde. If the department finds that the
proposed use does not satisfy the criteria of chapter 2, title
42, Idaho Code, then the department shall either cancel the
rmit or impose the conditions required to bring the permit
?:to compliance with chapter 2, title 42, Idaho Code. If the
department £inds that the rmit satisfies the criteria
established by chapter 2, title 42, Idaho Code, then the
department shall enter an order continuing the permit.
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The department shall provide an opportunity for hearing in
accordance with section 1701A, title 42, 1Idaho Code and
sections 5209 through 5215, title .67, Idaho Code, for each
holder of a permit that is either cancelled or made subject to
new conditions,
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LEGISLATURE OF THE STATE OF IDAHO
Forty-eighth Legislature First Regular Session - 19835

- e wm mm mm e em wm o e wm e W w e w vm wm e ww e wm mw ww e wm o ww e

AN ACT

RELATING TO THE ADJUDICATION OF WATER RIGHTS, AMENDING CHAPTER
14, TITLE 42, IDAHO -CODE, BY THE ADDITION OF A NEW SECTION
42-1406A PROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
OF THE WATER RIGHTS -OF THE SNAKE RIVER BASIN; AMENDING
SECTION 42-1414, IDAHO CODE, TO MODIFY THE SCHEDULE OF FEES
FOR FILING A NOTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE FOR COLLECTION OF THE
FEES; AMENDING CHAPTER 17, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-1777 PROVIDING FOR THE
CREATION OF THE WATER RESQURCES ADJUDICATION ACCOUNT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IDAHO:

SECTION 1. That Chapter 14, Title 42, Idaho Code, be, and the
same is hereby amended by the addition of a NEW SECTION, to be
known and designated .as Section 42-1406A, Idaho Code, and to
read as follows:

42-1406A. SNAKE RIVER BASIN ADJUDICATION — COMMENCEMENT.

(1) Bffective management in the public interest of the waters
of the Snake River Basin reguires that a comprehensive
determinaticon of the nature, extent and priority of the rights
of all users of surface and ground water from that system be
determined, Therefore, the director of the department of water
résources on or after July 1, 1985 shall petition the district
court of Ada County to commence an adjudication of the water
rights of the Snake River Basin either through initiation of a
new proceeding or the enlargement of an ongoing adjudication
proceeding. The petition shall describe:
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(a) the boundaries of the enti:e'system within thelstate
to be adjudicated; :

(b) the boundaries of any hydrolcgic sub-basins within the
q:stam for which the director.intends to proceed separately
with respect to the actions regquired or authorized to be
taﬁen p\g:suant to sections 42-1408 through 42-1413, Idaho
Code; an

(c) the uses of water, if any, within the system that are
recommended to be excluded from the adjudication proceeding.

(2) Upon issuance of an order by the district court which:
(a) authorizes the director to commence an investigation
and determination of the various water rights existing
within the system;
(b) defines the system boundaries;
(c¢) defines the boundaries of any hydrologic sub-basins
within the system for which proceedings may advance
separately pursuant to sections 42-1408 <through 42-1412,
Idaho Code; and

(d) defines .any wuses of water excluded from the
adjudication proceeding;

the adjudication shall proceed in the manner provided by the

provisions of chapter 14, title 42, Idaho Code, with the

exception of sections 42-1406 and 42-1407.

SECTION 2, That secticn 42-1414, Idaho Code, be, and the same
is hereby amended to read as follows:

42-1414, FEES FOR FILING NOTICE OF CLAIM =~ In order to

rovide an adecuate and itable cost-sharing formula for
financing the costs of alaiudicatinq water rights 7Jthe

department of water resources shall accept no notice of claim
required under the provisions of section 42-4109, Idaho Code,
unless such notice of claim is submitted with a filing fee
based upon the N“ﬁ? ¢f vivéy ¢Iﬁ¢td vhicd $H41Y Bd
dévdyniingéd od ¢¥E ddnd WYidid d¢ ¥iHe F¢d FoyY Filidd dd
#gli“iio’d ¢y 4 Pyl ¥d dpprogyidvd fMé Publi¢ vdvdrd o1
{iid d¥diéd dd prdvidéd Id dédetidu 424221/ Iddde Cdde/ dxdépt
tHdY YHeyd Ju¢d ¢Ydim I Ju Joddéeyidd Wit 4 wdféy {iduy¥
ediiblidned Yeddny ¥9 4 vidlld pevniiy of Jidddged pYévigusly
igdded Py 4dd dépd¥iniddf Jf vd¥ér Admidig¥ddidd of 4 vitdy
iy yHidH Hdd pPrévidudly Uéedd ddjudiddtdd By 4 dvdYe oy
fédeyd] Jodvy/ M ¢ldinddy <UAIY Pdy 4 {11idg fd¢ of odly

] —
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teéd ddllddd ($10/90) fee schedule set forth below. Failure
to pay the variable water use fee in accordance with th
timetable provi hall be cause for the Eegg':tment to reject

return the notice of claim to the claimant. Pidyidéd/
Hoveyey/ thde o §11iud f6¢ sudll bd ¥equived vivh ddy ddvigd
¢f ¢ldint viéd pPidddédidgdd idY ddjudiddiidd Idvdlvidd i
¢ldin veévd wideéy vdy viHéd ¥MId dd¥/ CHdpved 133/ Rdve df
1971/ wvdd¢ e¢did¢fdd/ The fee schedule set forth below:'applies

to adijudication proce nags commenced or enlar on or after
1 1985 and to adjudication roceedings for which

proposed f£inding of water f ghts has not been filed with the

g_g%rogr ate district court by the department of water resources

prior to July 1, 1985,
A. Flat fee per claim filed:

3

1. Claims for domestic and/or stock- .
watering pights . . . o . o s o o o o .$25,00
2, Claims for all other ricghts. . . . . . . . .$50,00
B. Additional variable water use fee for each claim filed:
1. Irrigation use: $§ 1.00 .ger acre..
2. Power: $ 25.00 per c.£.5.
3. Aguaculture: 3 ;.lo.OOJer c.f.s.
4. Qunicifal, Industrial, Commercial, :
Mining, Heating, Cooling: 100.00 per c.f.85.
f 5. Public: $100.00 per c.£.85.
’ 6. Miscellaneous: flat fee cnly.

C. Payment of a variable water use fee of more than
$1,000.00 may be spread out over as many as five annual equal
payments w:'& 10 percent _interest accruing on the unpaid

balance. All fees collected the department rsuant to 5
sechon shall be placed in the water resources adindication
account established section 42-1777, Idaho Code.

SECTION 3. That Chapter 17, Title 42, Idaho Code, be, and the
same is hereby amended. by the addition of a NEW SECTION, to be
knoewn and designated as Section 42-1777, Idaho Code, and to
read as follows:

42-1777. WATER RESOURCES ADJUDICATION ACCOUNT. - A water
resource adjudication account is hereby created and established
in the agency asset fund. Pee moneys in the account
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gare to be utilized by the department of water resources, upon
appropriation b{bthe legislature, to pay the costs of the
department attributable to the Snake River Basin adjudication
provided for by section 42-7408A, Idaho Code.

The state treasurer is directed to invest all monsys in the
account. All interest or other income acecruing from such
investment shall accrue to the account.
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session - 1985

AN ACT

APPROPRIATING MONEYS TO THE OFFICE OF THE GOVERNOR FOR THE
DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 1986.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. There is hereby appropriated to the Office of
the Governor from the general account the amount of $200,000 to
‘be used for the purpose of conducting hydrologic and economic
studies of the Snake River Basin, A technical advisory
committee named by the Governor shall oversee the studies.
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Exhibit 4

LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislatire First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY THE ADDITION OF A
- NEW SECTION 61-502B TO PROVIDE THAT GAIN UPON SALE OF A

PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO THE BENEFIT OF
THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1 - That Chapter 5, Title 61, Idaho Cocde, be, and the
same is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 61-5028, Idaho
Code, and to read as follows:

61-5028. ALLOCATION OF GAIN UPCN SALE OF WATER RIGHT.
The gain upon sale of a public utility's water right used

for the generation of electricity shall accrue to the benefit
of the ratepayers.
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. SUBJECT:

. Exhibit 5

MEMORANDUM

PROPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS
JURISDICTION TO REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IMPLICATIONS OF SWAN FALLS COMPROMISE.

SECTION 1 -- FINDINGS AND STATEMENT OF PURPOSE.--Affer
hearing testimony from the Office of the Governor, the Office
of the Attorney General, the Idaho Public Utilities Commis~-
sfon, the Idaho Department of Water Resources, the Idaho
Water Resources Board, the Icaho Department of Fish and Game,
other governmental entities and other interested groups and
individuals of the State of Idaho, the legislature hereby
finds that while portions of the testimony differ, the
[describe the settlement and stipulation] is in the public
interest for all purposes, including but not limited to, all
purposes under the Public Utilities Law, as amended.
Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snake
River Basin above Murphy U.5.6.S gaging station. That
controversy has rendered the amount of the water available
for hydropower uncertain, thus placing at risk both the
availability of Tow-cost hydropower to the ratepayers and the
state's ability to manage an increasingly scarce resource.
This settlement balances all of the parties' concerns and
insures that existing hydropower-generating facilities will
remain useful, that ratepayers will not be burdened with
excessive costs, and that availability of water for
additional domestic, manufacturing, and agricultural uses
will judiciously expand.

SECTION 2 == PUBLIC UTILITIES COMMISSION--JURISDICTION.==The
Idaho Public Utilities Commission shall have no jurisdiction
to consider in any proceeding, whether instituted before or
after the effective date of this act, any issue as to whether
any electric utility, (inciuding Idaho Power Company), should
have or could have preserved, maintained or protected its
water rights and hydroelectric generation in a manner incon-
sistent with [describe the settlement and stipulation].

SECTION 3 -- IPUC-~EFFECT OF AGREEMENT.--In any proceeding
before the Idsho Public Utilities Cemmission, inciuding but
not limited to a proceeding in which the commission is
setting or reviewing the revenue requirement of any electric
utility (including Idaho Power Company), the commission shall
accept as reasonable and in the public interest for all
purposes, the [describe the settlement and stipulation],

“including without limitation the effects of implementation of

such [describe the settlement and stipulation] on _the
utility's revenue requirements and hydreelectric generation.
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SECTION 4 =- EXEMPTION.--Implementation of the [ ]
shall not constitute a sale, assignment, conveyance or
transfer within the meaning of §§61-327, 61-328, 61-32%,
61-330, and 61-331, I.C., to the extent any of those sections

may apply.
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Power Cocmpany a

EXHIBIT 6

The executive branch of the State of Idaho and the Idaho
ee to recommend that the following positions

be incorporated glt:to policy 32 of the state water plan.

1.

The minimum daily £low at the Murphy gauging station should
be increased to 3,900 c.f.s. from April 1 through
October 31 and to 5,600 lc.t.s from November 1 to March 31.

The minimum daily flow at the Milner gauging station shall
remain at zero c.f.s.

New storage projects {xpstream from the Murphy gauge should
only be approved after it is determined that existing
storage above Murphy is fully utilized.

The Idaho Water Resource Board should consider reserving a
block of water for future DCMI purposes.

There should be an express recognition of the adverse
effects of diversions for storage from the mainstream of
the Snake River between Milner and Murphy on hydropower
production from November 1 to March 31. In this regard,
approval of any new storage projects that contemplate the
dfgersion of water during the November -1 to March 31 period
from the mainstream of the Snake River between Milner Dam
and Murphy Gauge should be coupled with provisions that
mitigate the impact such depletions would have on the
generation of hydropower.

[The parties are proposing a policy which is meutral on the
estion of which Company facilities should be considered
n mitigation decisions. At later time the Board

censiders that question, the parties reserve the right to

take any position they deem appropriate.]
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Exhibit 73

LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 42-203B, TO PROVIDE THAT THE DIRECTOR OF THE
DEPARTMENT OF WATER RESOURCES SHEALL HAVE THE AUTHORITY TO
SUBORDINATE RIGHTS GRANTED FCR POWER PURPOSES TO SUESEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSES GRANTED FOR
POWER PURPOSES TO A SPECIFIC TERM.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the
same 1is hereby amended by the addition thereto of -a NEW
SECTION, to be known and designated as Section 42-203B, Idaho
Code, and to read as follows:

42-203B., AUTHORITY TO SUBORDINATE RIGHTS -- NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION
,CONDITION — AUTHORITY TO LIMIT TERM OF PERMIT OR LICENSE, The
director shall have the authority to subordinate the rights
granted in a permit or license for power purposes to subsequent
upstream beneficial depleticnary uses. A subordinated water
right for power use does not give rise to any claim against, or
right to interfere with, the holder of subsequent upstream
rights established pursuant to state law. The director shall
- also have the authority to limit a permit or license for power
purposes to a specific term.
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SECTION 2. This Act does not apply to licenses which have
already been issued as of the effective date of this Act. -

SECTION 3. An emergency existing therefor, which emergency is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval, ;
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Exhibit 7B

Section 1: .

5 118 The legislature finds and declares that it .is in. the
public interest to specifically implement. the state's power to
regulate and limit the use of water for power purposes -and to
define the relationship between the state and the holder of a
water tight for power purposes to the extent.such rtight exceeds
an established minimum £low. The purposes of the trust
established by Sections 2 and 3 of this act are to assure an
adequate supply of water for all future bemeficial uses and to
clarify and protect the right of a user -of water for power
purposes to continue using the water pending approval of

depletionary future beneficial uses. [Further findings will be

added]

2. A water right for power purposes which is defined by
agreement with the state as unsubordinated to the extent of a
minimum flow established by state action shall remain
unsubordinated as defined by the agreement. Any portion of the
water rights for power purposes in excess of the level so
established shall be held in trust by the State of Idahe, by
and through the Governor, for the use and benefit of the user
of the water for power purposes, and of the people of the State
of Idaho, The rights held 4n . trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

3. Water rights for power purposes not defined by
agreement with the state shall not be subject to depletion
below any applicable minimum stream flow established by state
action. Water . rights for power purpeses in excess of such
minimum stream £low shall be helJ: in trust by the State of
ldaho, by and through the Governor, for the use and benefit of
the users of water for power purposes and of the people of the
State of Idaho. The rights held in trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

4. The user of water for power purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available at its facilities to the extent of the
water right, and to protect its rights to the use of the water
as provided by state law against depletions or claims not in
accordance with state law.

5. The Governor or his designee is hereby authorized and
empowered to enter into agreements with holders of water rights
for power purposes to define that fortlon of their water rights
at or below the level of the applicable minimum stream flow as
being unsubordinated to upstream beneficial wuses and
depletions, and to define such Tights in excess thercof as

<3~
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be severable.

being held in trust by the State according to Section Z above.
Such agreements shall be subject to ratification by law. The
contract entered into by the ' Governor and the Idaho Power
Company on October 24, 1984, is hereby found and declared to be
such an agreement, and the legislature hereby ratifies the
Governor's authority and power to enter into this agreement.

Section 2: This Act shall not be construed as modifying,
amending, or repealing any interstate compact. L
Section 3: The fprovisiona of this Act are hereby declared to

I1f any provision of this Act or the application
of such provision to amy person or circumstance Is declared
invalid for any reason, such declaration shall not affect the
validity of remaining portions of this Act.

Section 4: An emergency existing therefor, which emergency is

hereby declared to exist, this Act shall be in full force and

effect on and after its passage and approval,.
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Exhibit 8

LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature e First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING SECTION 42-1805, IDAHO CODE, TO FROVIDE THAT THE
DIRECTOR - OF THE DEPARTMENT OF WATER RESOURCES SHALL HAVE
THE POWER TO ESTABLISH RULES AND REGULATIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-1805, be, and the same is hereby
amended to read as follows: -

42-1805. ADDITIONAL DUTIES -— In addition to other duties
prescribed by 1ldw, the director of the department of water
resources shall have the following powers and duties:

(1) To represent the state in all matters pertaining to
interstate and international water rights affecting Idaho water
resources; and to cooperate with all agencies, now existing or
hercafter to be formed, within the state or within other
jurisdictions, in matters affecting the developmant of the
water resources of this state.

(2) To prepare a present and continuing inventory of the
water resources of this state, ascertain means and methods of
conserving and augmenting these and determine as accurately as
possible the most effective means by which these water
resources may be applied for the benefit of the people of this
state,

=l
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{3) To conduct surveys, tests, investigations, research,
examinations, studies, and estimates of cost relating to
availability of unappropriated water, effective use of existing
supply, conservation, storage, distribution and use of water.

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies. .

(S) To cooperate with and coordinate activities with the
administrator of the division of environmental protection of

. the department of health and welfare as such activities relate

te the functions of either or both departments concerning water

quality. Such cooperation and ccordination shall specifically
require that:

(a) The director n:toet at least quarterly with the
administrator and his staff to discuss water quality

programs. A copy of the minutes of such meeting shall be
transmitted to the governor.

(b) The director transmit to the administrator, reports
and information prepared by him pertaining to water quality

programs, and proposed rules and regulations pertaining to
water quality programs.

(¢) The director shall make available to the administrator
and the administrator shall make available to the director
all notices of hearings relating to the promulgation of
rules and reculations relating to water quality, waste
discharge permits, and stream channel alteration, as such
directly affect water quality, and notice of any other
hearings and meetings which relate to water quality.

(6) To perform administrative duties and such other
functions as the board may from time to time assign to the
director to enable the board to carry out its powers and duties.

To suspend the issuance of licenses or permits of a

7
defined class or in a defined geogza%Eic zn:eaE as necessary to
protect existing uses, ensure compliance with state law or
implement the State Water Plan. _

(8) To promulgate, adopt, modif re 1 and enforce rules
and r lations impl nting or effectuatfnq the powers and
duties o% the department.
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Appendix K:

IDWR MORATORIUMS

SUMMARY OF PRINCIPAL MORATORIUM
ORDERS, LEGISLATION AND POLICY STATEMENTS

This summary traces the history of the 1992 Moratorium Order originally covering the entire Snake Plain
Basin. The reader is referred to IDWR’s web site for information on additional specialized moratoriums,
including the Twin Falls Geothermal GWMA Moratoriums, the Salmon and Clearwater Basins Moratorium,
the Big Lost River Drainage Moratorium, the Mud Lake Area Moratorium and the Wilderness Water Rights

Moratorium.

Date / Type Geographic Area Scope Current Status
Jan. 22, 1980 Boise River and tributaries All new and pending Still in effect as an
IDWR upstream from Lucky Peak applications for consumptive expression of
Memorandum Reservoir use, surface water permits departmental

diversion during for irrigation policy. However,
season (6-15to 11-1). this is not a true
moratorium order.
May 15, 1992 The entire Snake River Basin All new and pending Amended by
Order upstream of the Weiser Gage applications for consumptive January 6, 1993
(essentially the entire basin). use of surface or ground water. | order. Superceded
Domestic rights and by April 30, 1993
supplemental irrigation rights order.
were excepted.
Jan. 6, 1993 Eliminated the non-trust water No other change in scope. Superceded by
Order area from the 1992 moratorium. April 30, 1993
Thus, the May 15, 1992 order order.
now applies only to the trust
water area.
Jan. 6, 1993 New moratorium applicable only | Essentially same scope as May | Expired Dec. 31.
Order to non-trust water area. Unlike 15, 1992, with some 1997.
other moratoriums, limited to modification of supplemental
five years. water exception. Imposed a
five-year moratorium on the
non-trust water area while
studies are undertaken.
Apr. 30, 1993 (1) Eastern Snake Plain Area Essentially same scope as in Amended by May 3,
Order and tributaries thereto (defined May 15, 1992 order, except no | 1995 order.
as the trust water area upstream | exception for supplemental Rescinded prior
of King Hill), and (2) the Boise rights, and new exceptions for moratorium orders
River Drainage Area (defined as | “public interest” and “no effect.” | on Mud Lake area
basin no. 63). and Big Lost River
Drainage.
Apr. 11, 1994 In 1994, the Legislature adopted | No change in scope. The act has now
a statute preventing the Director expired, but the
1994 Idaho from removing that portion of Department’s

Sess. Laws. ch.
449, 8 1, p. 1433
(formerly
codified at Idaho
Code § 42-1806)

April 1993 amended moratorium
applicable to the Eastern Snake
Plain Aquifer prior to December
31, 1997.

moratorium remains
in effect.
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SUMMARY OF PRINCIPAL MORATORIUM
ORDERS, LEGISLATION AND POLICY STATEMENTS

This summary traces the history of the 1992 Moratorium Order originally covering the entire Snake Plain
Basin. The reader is referred to IDWR’s web site for information on additional specialized moratoriums,
including the Twin Falls Geothermal GWMA Moratoriums, the Salmon and Clearwater Basins Moratorium,
the Big Lost River Drainage Moratorium, the Mud Lake Area Moratorium and the Wilderness Water Rights

Moratorium.
Date / Type Geographic Area Scope Current Status
May 3, 1995 Removed Boise River Drainage | Imposed some additional Processing
Order Area from moratorium. processing guidelines for instructions
However, the order provides applications within the Boise provided by

that applications for the use of
surface water upstream of the
Star Bridge on the Boise River
will be denied unless mitigated
to avoid injury. The practical
effect of this provision is simply
to limit new appropriations to
flood water, which would be the
case anyway.

River Drainage Area.

Administrator’s
Memorandum of
June 20, 1996.

June 20, 1996 Lower Boise River Basin (from Applies to consumptive use In effect
Administrator’s Lucky Peak Reservoir to the ground water applications only,
Memorandum mouth of the Boise River). domestics excepted.

Exceptions provided for “public

interest” and “no effect.”
SUMMARY OF The April 30, 1993 moratorium The April 30, 1993 moratorium | In effect
CURRENT remains in effect only for the applicable to the Eastern
STATUS trust water area of the Eastern Snake River Plain applies to

Snake River Plain area. Certain
processing restrictions were
imposed by the May 3, 1995
Order on the Boise River
Drainage Area. In addition, an
informal moratorium (via
Administrator's Memorandum)
remains in effect for the Lower
Boise River Basin, below Lucky
Peak Dam.

both ground and surface water.
Certain restrictions under the
May 3, 1995 order apply only to
surface water upstream of the
Star Bridge in the Boise River
Drainage Area. The June 20,
1996 memorandum applicable
to the Lower Boise River Basin
applies only to ground water.
All of the above are limited to
consumptive use permit
applications and provide a
domestic exception.
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R State of Idaho
i ' DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JORM V, EVANS Mailing address:
Govenr Sratehouse
foise, Idaho 83720
€. STEPHEN ALLRED (208) 334-4440
[T
T0: Staff . Jaouary 22, 1980

FROM: C. Stephen AllredM
fE: Boise River Appraopriations,
This wemo supercedes my memo of July 11, 1977,

Effocrive immediately, no additional water right permite for
copsumptive use* of water during the period of June 15 to Noveahber 1
will be issued on the Boise River and tributaries in the reach up-

- stream from Lucky Peak Reservoir.

The water in this reach of the river has been determined Lo be
fully approprinted by the existing waterusers, and therefore, no water
iz available for any additionzl consumptive uses.

Parsons wishing to £ile applications for permit in this area
ghould be sdvised of the limited season of use and possible denisl of
the permit.

Applications for permit dowmstream froo Lucky Peak must still
be evaluated individually to determina whether water is available.

&#For purposes of this memo, the consumptiveness of & use must be evalu-
atad on @ case-hy-case basis, Irrigation and municipal uses are always
consumptive, but industrial, commercial, mining, stockwatar, yecreation,
wildlife, fish propagation, power, heating, cooling and nesthetics may or
may not be consumptive depending on the circumstances of the use, Domestic
can be considered to be non-consumptive, but a condition will be added

that o water can he used for irrigatiom, lazwn or garden watering as a
part of the domestlc water right.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE .
STATE OF IDAEO

IN THE MATTER OF APPLICATIONS FOR
PERMITS FOR DIVERSION AND USE QP
SURFACE ARD GROUND WATER WITEINR
THE SNARE RIVER BASIN UPSTHREAM
FACH THE USGS GAUGE ON THE SNaXB
RIVER NBAR WEISER

HORATORIUM ORDER

St S ot

Tha Directcr of the Department of Water Resources, having responsibility
for administration of the appropriation of the water of the State of Icdaho, the
protoction of rightc to the use of water within the state, the protection of the
public Interest in the waters of the state and the conmervation of the water
rescurces of the state, enters the following Findings of Fact, Conclusions of Law
and Orzder:

FINDINGS OF PACT

1. The Snake River Basin in Idaho ls experlencing the sixth consecutive
year of drought.

2. Flows of many streams, springs, and rivers in the Snake River Basin are
anticipated to be at or near record low levals becausa of the cumulative effect
of the extended drought, the record low gnow pack in the mountain watarsheds of
the basin during the winter of 1991-1992, and the unusually early runoff caused
by record setting spring tsmperaturss. As a result, water will not ba availabla
to £ill many existing water rights that normally have zn adeguate supply. Thare
will aluo be difficulty in providing for minimum streamflow rights, particularly
t:c flow of 4750 cfs wetablished by Idaho law for the Snake River st wWeiser,
Idaho.

3. GCround water aguifers are being stressed by the reduction in natural
recharge, from reduced recharge dum to changes in diversion and use of surfaoe
waters throughout the basin and by the increased volume of pumping ocourring to
augment acarce surface water supplies. The lowered water levels in the aguifers
ecross woch of the Spake River Basin in gouthern Idahe have resulted in numerous
welle, often those used for domestic and municipal water supply purposes,
beccrlng unusable. Lowersad ground water levels also reduce epring discharge
nesded to maintaln stream and river flowa.

4, The need to supplement or replace inasdeguate surface supplies has
promptad many waterusers £o pursus ground watec as an alternste source of supply.
Many mors users are likely to eeak to do likewise in response to continuing
drought and water supply conditions.

5. The department has received petitionn, letters and telephone inguiries
expragsing the need for tightened administration during the drought.

CORCLUSIONS OF LAW

1. 7he Director of tha Department of Water Rasources is responsible for
administration of the appropristion and use of the water of the State of Idaho.
Section 42-202, Idaho Code, reads, in pertinent part,

For the purpcse of regulating the ume of the public waters and of
establishing by direct means the pricrity right to such use, any
person, association or corporatlon hereafter intending to acquire
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the right to the beneficial use of the waters of any natuzal
streams, springs or seepage waters, lakea ox ground water, or other
public waters in the state of Idaho, shall, before commencing of the
construction, snlargemsent or extenslion of the ditch, canal, well, or
other distributing worke, or performing any work in conpection with
sald construction or proposed appropriation or the diversgion of any
waters into a natural channel, make an application to the departwent
of water resources for & permlt to make such appropriation.

2. The Director of the Departmant of Water Resources ls responsible for
supervision of water distribution in the state of Idaho. Section 42-802, Idaho
Code, reads, in pertinent part,

Tt shall be the duty af the department of water rascurces tc have
impediate dirsction and contrel of the distribution of water f{rowm
all of the streams tc the canale and ditches diverting therafrom.
The department muet execute the laws relative to the distribution of
water in accordance with rights of pricr appropriaticn.

3. Section 42-1805(7), Idaho Code, authorizes the Diresctar of the
Department of Water Reesources sas follows:

After notice, toc suspend the iesuance or further action on parmita
or applications am necessary to protect existing vastad water rights
or to ensure compliance with the provislons of chapter 2, title 42,

Idahc Code, or to prevent violation of minimum I{low provisions of
the state water plan.

4. Ruls 7,1. of the Depaxtment of Water Resources Rules and Regulaticns
for Water Appropriation provides that a moratorium on processing of appllcatlions
for permit ghall be entered by issuance of an order of the Director of the
Department of Water Resources. Notice of the order shall be by certified mail
to affected applicants and permit holders and by publishing a legal notice in
newspapara of ganeral clrculation in the area,

5. A moratorium en issuance of permits to divert and use water from the
Snake River Pasin upstyeam from the USGS gauging station on tha Snake River naar
Waiser for new consumptive uses should be established to protect exlsting water
righte and establisbed minimunm stresm f£lows.

ORDER

IT I8, THEREPORE, HEREEY ORDERED THAT a moratorium Lo establiched on the
proceseing and approval of pregently~pending and pew applicationa for permits to
appropriate water from all surface and ground water sourcem within the Snake
River Bamin upstream from the USGS gaging station on the Snake Rivor near Weisar,
Idaho. The following provisiona apply to administration of the moratorium:

1. The moratorium shall be in effect on and after its entry and shall
remain in effect until withdrawn or modified by ordexr of the Diresctor.

2. ™he moratorium includes spplications flled on all public water
sources located in the Snake River Basin upstream from the USGS gauging statlon
on the Snake River near Weiser, located in Sectlon 31, Township 11 North, Range
5 West, Boise Meridian. ’

3. The moratorium applies to all applications p:cvfu-ing & congumptive
vae of waeter filed after the date of the order and to all appiicationn filed
prior to the entry of the order for which approval has not been given, except as
herain providad.

4. The moratorium does not affect the authorization to continue
development of any existing approved applicatlon (psmmit).
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5. The moratorium does not apply to any application for domestic
purposes ae such term ia defined in Section 42-111, Idaho Code. For the purposes
of this exception, applicaticne for ground water permits seeking water for
multiple ownership subdivisions or mcbile home parks will be considered provided
each unit satisfles the definition for the exception of reguiremant to file an
application for permit as desoribed in sald section.

6. The moratorium doas not apply to any application pmﬁolin a
noncongumptive use of water as that term is used Ln Section 42~605A, Idaho .

7. The woratorium does not apply to spplicaticns sesking to appropriate
ground water as a supplemental water supply for irrigation or other use on lands
which have an existing normally-full water right frem a surface water source.
Rpproval of such applications, when otherwise in conformance with the
requirements of Secticn 42-203, Idaho Code, will be conditioned to allow uee only
when the appurtenant surface sources are not availadble due to drought conditions,
to allow only the amount of ground water to be divarted necessary for the
ordinary use of the land uming accepted conservatlion practlices, to requirs, ao
the director dstermines necessary, monitoring of the effect of pumping of
proposed new wells on nearby domestic wells, if any, and to require mitigation
or compensation for any changes that such wells or their associated pumping
equipment require because of use of the now supplemental supply well.

E. The moratorium does not apply te applications for drilling permits
to replace or deepen existing wells having valld existing water rights nor to
applications for transfer of existing water rights.

9, The moratorium does not change or affect the administrzation of any
area that has been previously daesignated as a critical ground water area pursuant
to Secticn 42-233a, Idaho Code, a ground water management area pursuant to
s:ctlon 42-233b, ldaho Code, or a moratorium area pursvant to Section 42-1805(7),
Idaho Ccde.

pated this & (g day of May, 1992.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR )
PERMITS FOR DIVERSION AND USE OF )
SURFACE AND GROUND WATER WITHIN ) MORATORIUM ORDER
THE SNAKE RIVER BASIN UPSTREAM )
FROM MILNER DAM )
)

.

The Director of the Department of Water Resources, having
responsibility for administration of the appropriation of the
water of the State of Idaho, the protection of rights to the use
of water within the state, the protection of the public interest
in the waters of the state and the conservaticn of the water
resources of the state, enters the following Findings of Fact,
Conclusions of Law, and Order:

FINDINGS OF FACT

s 9 The Snake River Basin in Idaho has experienced six
consecutive years of drought, and a drought emergency exists
within the Snake River Basin.

24 The Director entered on May 15, 1992 a Moratorium Order
regarding applications for permits for diversion and use of
surface and ground water within the Snake River Basin upstrean
from the USGS gauge on the Snake River near Weisex in response to
the drought emergency.

3 The term "nontrust water area" means that area depicted
as such on Exhibit “A" attached hereto and by this reference
incorporated herein.

4. The Director entered on January 6, 19292 an Order
Amending Moratorium Order Dated May 15, 1992 to exclude the hon-
trust water area from its geographic scope. This present

Moratorium Oxder is entersd +to replace the May 15, 1992
Moratorium Order for the non-trust water area.

5. puring the 1992 irrigation season, flows in many
streams, springs and rivers in the non-trust water area were at
or near record low levels.

6. Ground water agquifers have been stressed by the
reduction in natural recharge, frem reduced recharge due to
changes in diversion and use of surface waters throughout the
basin_and by the increased volume of pumping. AsS a consegquence,
ground water levels have fallen. The lowered water levels in the
aquifers of the non-trust water area have resulted in numerous
wells, often used for domestic and municipal water supply

MORATORIUM = PAGE 1
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purposes, becoming unusable. Lowered gyound water levels also
reduce spring discharge needed to maintain stream and river
flows.

7. In order to supplement or replace inadequate surface
supplies, many waterusers have been prompted to pursue ground
water as an alternate source of supply. Many more users are
likely to seek to do likewise in response to continuing drought
and competition for water supplies.

8. The Twin Falls Canal Company and the North Side canal
company filed a COMPLAINT FOR PRELIMINARY AND PERMANENT
TNJUNCTION in Twin Falls Canal Company and the North Side Canal

Company v. The Idaho Department of Water Resources, an agency of .

the State of Idaho on July 24, 1882. This Complaint, ia part,
reguested:

That the District Court issue a preliminary injunction
pursuant to Idaho Rule of civil Procedure &5, ordering
the IDWR, its officers, agents, employees, SUuCCessors,
attorneys, and all those in active concert or
participation with IDWR to refrain immediately, pending
final hearing in determination of this action, from
taking any action that would impact the natural flow or
storage rights of the TFCC [Twin Falls Canal Company]
and NScC [North Side Canal Company], including, but not
limited to, the processing, approval or issuance of or
action upon presently pending and new permit
applications for ground or surface waters for other
than domestic, commercial, municipal or industrial use
("DCMI") in the non-trust water area of the Snake Plain
Agquifer . . . "

complaint at 11.

9. The position of the IDWR is that 1t can approve
additional permits within the non-trust water area without injury
to the claimed water rights of TFCC and NSCC. .

10. Both parties recognize that a substantial factual
dispute exists and that additional technical studies are needed
to resolve this dispute.

11. Both parties agree that a study period of up to five

_years would be asufficient to complete the necessary studies, if

adeguately funded.
12. The parties agree that the criteria set forth in
paragraph 9 of the order sets a procedure for approval of water

diversions which minimizes the potential injury to the water
rights of TFCC and NSCC.
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13. The IDWR held public information meetings on the
proposed settlement agreement and draft moratoriums on Decenber
21, 22, 1992 in Twin Falls, Pocatello, and Rexburg.

CONCLUSIONS OF LAW

1. The Director of the Department of Water Resources is
responsible for administration of the appropriation and use of
the water of the State of Idaho. section 42-202, Idaho Code,
reads, in pertinent part:

For the purpose of regulating the use of the public
waters and of establishing by direct means the priority
right to such use, any person, association or
corporation hereafter intending to acguire the right to
the beneficial use of the waters of any natural
streams, springs or seepage waters, lakes or ground
water, or other public waters in the statae of IXdaho,
shall, before commencing of the construction,
enlargement or extension of the ditch, canal, well, or
other distributing works, or perfoerming any work in
connection  with said . construction or  proposed
appropriation or the diversicn of any waters into 2
natural channel, make an application to the department
of water rasources for a permit to make such
appropriation.

2. Section 42-237a, ZIdaho Code, provides, in part, as
follows:

g. To supervise and control the exercise and
administration of all rights hereafter acquired to the
use of ground waters and in the exercise of this powver
he may by summary order, prohibit or limit the
withdrawal of water from any well during any period
that he determines that water to fill any water right
in said well is not there available. To assist the
director of the department of water resources in the
administration and enforcement of this act, and in
making determinations upon which said orders shall be
based, he may establish a ground water pumping level or
levels in an area or areas having a common ground water
supply as determined by him as hereinafter provided.
Water in a well shall not be deemed available to £ill a
water right therein if withdrawal therefrom of the
amount called for by such right would affect, contrary
to the declared policy of this act, the present or
future use of any prior surface or ground water right
or result in the withdrawing of the ground watex supply
at a rate beyond the reasonably anticipated rate of
future natural recharge. However, the director may
allow withdrawal at a rate exceeding the reasonably
anticipated rate of future natural recharge if the

MORATORIUM - PAGE 3
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director finds it is in the public interest and if it
satisfies the following criteria:

1. A program exists or likely will exist which
will increase recharge or decrease withdrawals
within a time peried acceptable to the director to
bring withdrawals into balance with recharge.

2. Holders of senior rights to use ground water
will not be caused thereby to pump water from
pelow the estahlished reascnable pumping level or
levels.

In connection with his supervision and control of
tha exercise of ground water rights the director of the
department of water resources shall also have the power
to determine what areas of the state have a common
ground water supply and whenever it is determined that
any area has a ground water gupply which affects the
flow of water in any stream or streams in an organized
water distriet, to incorporate such area in said water
district . . . . The administration of water rights
within water districts created or enlarged pursuant to
this act shall be carried out in accordance with the
provisions of title 42, Idaho Code, as the same have
been or may hereafter be amended . . . .

3. The Director of the Department of Water Resources is
responsible for supervision of water distribution in the state of
Idaho. Section 42-602, Idaho Code, reads, in pertinent part:

It shall be the duty of the department of water
resources to have immediate direction and control of
the distribution of water from all of the streams to
the canals and ditches diverting therefrom. The
department must execute the laws relative to the
distribution of water in accordance with rights of
prior appropriation.

4. Section 42-1805(7), Idaho Code, authorizes the Director
of the Department of Water Rescurces as follows:

After notice, to suspaend the issuance or further action
on permits or applications as necessary to protact
existing vested water rights or to ensure compliance
with the provisions of chapter 2, title 42, Idaho Cocde,
or to prevent violation of minimum flow provisions of
the state water plan.

5. Rules 7,1 and 7,1,2,1 of the Department of Water
Resources Rules and Regulations for Water Appropriation provide
that a moratorium on processing of applications for permit shall
be entared by issuance of an order of the Director of the
Department of Water Resources. Notice of the order shall be sent

MORATORIUM — PAGE 4
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by certified mail to affected applicants by publishing a legal
notice in newspapers of general circulation in the area.

6. A moratorium on issuance of permits to divert and use
water from the Snake River Basin upstream from Milner Dam in the
non-trust water area for new consumptive uses should be
established to protect existing water rights and established
wminimum stream flows becausa of the need to conduct studies
regarding the interrelationship between the Snake Plain Aguifer
and the Snake River and because of the present drought emergency.

ORDER

IT IS, THEREFORE, HEREBY ORDERED THAT a noratorium is
established on the processing and approval of presently-pending
and new applications for permits to appropriate water from all
surface and ground water sources in the non-trust water area.
The following provisions  apply to administration of the
moratorium:

1 23 The moratorium shall be in effect on and after its
entry and shall remain in effect until December 31, 1997.

2. The moratorium includes applications filed on all
public water sources, including surface and ground water, located
in the non-trust water area.

- i The moratorium applies to all applications proposing a
consumptive use of water filed after the date of the order and to
all applications filed prior to the entry of the order for which
approval has not been given, except as herein provided.

4. The moratorium does not affect the authorization to
continue development of any existing approved application
(permit).

5. The moratorium does not apply to any application fox
domestic purposes as such term is defined in Section 42-111,
Idaho Ccde. For the purposes of this exception, applications for
ground water permits seeking water for multiple ownership
subdivisions or mobile home parks will he considerad a domestic
use provided each unit satisfies the definition for the
exception to the requirement to file an application for permit as
described in said code section.

6. The mworatorium does not apply *to any application
proposing a nonconsumptive use of water as that term is used in
Section 42-605A, Idaho Cede.

7. Thae wmoratorium does not apply to applications for
drilling permits to replace or deepen existing wells having valid
existing water rights, to applications for transfer of existing
water rights, or to applications for amendments to permits.

MORATORIUM - PAGE 5
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gla). The moratccium does not apply to applications to
appropriate greund water as a supplemental watar supnly for
irrigatioen or other consumptive beneficial use on lands which
have an existing normally-full water supply from a surface water
sourca. aApproval of such applications, which alse comply with
Idaho Code Section 42-203, will be conditioned:

{1y Te allew tha use of the water enly when and to the
extent that the original sources are not available dus to
drought eonditions;

{2) To allow the diversion of only the amount of
ground water necessary for the custamary use on the land,
after the applieation of accepted conservation practlces;

T3} To require, as the director determines necessary,
monitoring of tha effect of pumping of the new well or wells
on neacby domestic wells, 1f any;

(4) To raquire mitigation or compensation &8 necessary
far such affected domestic wells;

(§) To expire at the conclusion of the irrigatien
season for which such approval was giwven; and

(6). Te not exceed tha annual limitation contained in
Paragraph 9(a) -

{p) The prowvisions of paragraph B8(a) shall apply until the
Directer has issued an Order declaring an end toe the drought
emergency fox the Snake River Basin upstrean from the USGE gauge
on the Snake River near Weiser.

- A After the Directer has issued an Order daclaring an end
+n the drought emergency for the Snake River DRasin upstream from
the USGS gauge on the Snake River near Welser, the following
critaria shall apply ta approval of applications to appropriate
ground water for any consunptive use, except for domestic uses,
from the non-trust water aresa:

a. The amount annually authorized by appreved applications
for eonsumptive use will not exceed 10,000 acra feet in any
pne year. In the event that the annual amount approved for
new consumptive use is legs than 10,000 acre feet in any ona
year, tha difference DYetween the amount authorized for
consumptive use and 10,000 acre feet shall not carzy over
inte stubsequent years so as to exceed the annual allotment
authorized for con=umptive use in any one calendar year.

b The TDWR will submit an annual report te tha TFCC and
Nsecr of the number of permits issusd and amcunt of water
authorlzed for diversion.

10. The moratorium does not change or affect the

administration of any area that has been previously designated as
a critical ground water area pursuant to Sectien 42-213a, Idaho

MORARTORIUM - FAGE 6
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Code or a ground water management area pursuant to
cection 42-231b, Idaho Cod=.

Dated this &th day of January, 1993.

£ L

—KBITH BIGG:
Director

AZ317HEC
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Tonnr 6'{ 993

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR )

PERMITS FOR DIVERSION AND USE OF )

SURFACE AND GROUND WATER WITHIN )

THE SNAKE RIVER BASIN UPSTREAM ) ORDER AMENDING

FROM THE USGS GAUGE ON THE SNAKE ) MORATORIUM ORDER

RIVER NEAR WEISER ) DATED MAY 15, 1992
)

The Moratorium Order dated May 15, 1992 is amended as
follows:

1 The FPINDINGS OF FACT are modified by deleting existing
paragraph 1 and by adding a new paragraph 1 as follows:

y 18 The Snake River Basin in Idaho has
experienced six consecutive years of drought, and a
drought emergency exists within the Snake River Basin.

5. The FINDINGS OF FACT are further modified by adding the
following new paragraphs 6 and 7.

6. The term ‘'mon-trust water area" means that area
depicted as such on Exhibit "A" attached hereto and by this
reference incorporated herein.

7 The Department entered a new Moratorium Order for
the non-trust water area on January 6, 1993. The portion of
the Snake River basin that is the subject of the new
Moratorium Order needs to be eliminated from the geographic
scope of this Moraterlum Order dated May 15, 13992.

3. The CONCLUSIONS OF 1AW are modified by deleting
existing paragraph 6 and by adding a new paragraph 6 as follows:

6. A moratorium on issuance of permits to divert and
use water from the Snake River Basin upstream from the USGS
gauging station on the Snake River near Weaiser should be
established to protect existing water rights and established
minimum stream flows, except that the non-trust water area
should be eliminated from the geographic scope of this
Moratorium Order dated May 15, 1992.

A. The existing preamble to the Order is deleted and a new
preamble is added as follows:

~ IT 1S, THEREFORE HEREBY ORDERED THAT a moratorium is
established on the processing and approval of presently-
pending and new applications for permits to appropriate

ORDER MODIFYTING MORATORIUM DATED MAY 15, 1992 -~ PAGE 1
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water from all surface and ground water sources within that

. portion of the Snake River Basin upstream from the USGS

yauging station on the 3nake River near Heiser, excenk that

ihe mnon-trust water area le excluded frem the geographic

spope of Gthis oxder. Tha following provisions apply ta
administration of the moratorium:

5. The existing paragraph 2 of the CORDER is deleted and a
new paragraph 2 is added as follows:

2. Tha moratorium includes applications filed onm all
public water sources within that portion of the Snake Riwver
Basin tributary te tha Snake River upstream from the USGS
gauging station on the Snake River near wWeiser, located in
Section 31, Township 11 North, Range 5 VWest, Bolss Meridian,
eycept that the non-trust water area is excluded irom the
eperation of this Moraterium Order.

6. The remaining portions of the Meoratorium Crder entered
or May 15, 1892 shall remain in full farce and effect.

Dated thia &th day of January 1983,

Ol
' . KETTH HIGGIHS

pirector

ORDER MCDITYING MORATORIUM DATED MAY 15, 1982 - PAGE 2
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BEFORE THE DEPARMENT OF WATER RESOURCES
OF THE
STATE OF IDAHD

IN THE MATTER OF APPLICATIONS FOR )

PERMITS FOR THE DIVERSION AND USE )

OF SURFACE AND GROUND WATER WITHIN) AMENDED

THE EASTERN SKAKE RIVER PLAIN AREX) MORATORIUM CRDER
AND THE BOISE RIVER DRAINAGE AREA )

)

The Director of the Department of Water Resources, having
responsibility for the administration of the appropriation of the
water of the state cof Idaho, the protection of rights to the usae of
watar within the state, the protection of the public interest in
the waters of the state, and the conservation of the water
resources of the state, enters the following Findings of Fact,
conclusions of Law and Order:

FINDINGS OF FACT

1. On May 15, 1592, the Director of the depariment issued a
moratorium order against the approval of certain new applications
in the Snake River Basin upstream from the USG5 gaging station at
weisexr, Idaho. On January 6, 1983, the Director amended the
moraterium order to eliminate the non-trust water area fron the
scope of the May 15, 1932 moratorium order. Conditions have since
changed making Zfurther amendment of the May 15, 19892 order
appropriate.

2. The Snaka River Basin in Idaho has experienced six
consecutive years of drought, eand while the snowpack and
precipitation are now near cr above average across much of sauthern
Idaho, residaal effects of the drought are still evident in ground
water levels, spring flows and anticipated straam flows.

3i Ground water aguifers have Dbecome stressed by the
reduction in patural recharge due to changes in diverzion and usa
of surface waters throughout the basin and by the increased volume
of pumping occurring to augment scarce surface water supplies
during the drought pearioed. The lowered water levels in the

ORDER - Pg 1
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aguifers across much of the Snake River Basin in southern idaho
have resulted in numerocus wells, often those used for domestic and
municipal water supply purposes becoming unusable. Lowered ground
water levels also reduce spring and base flow discharge needed to
maintain stream and river flows.

4. The need to supplemant or replace inadeguate surface
supplies has promptad many waterusers to pursue ground water as an
alternative source of supply.

5. Many wells throughout the Snake River Basin, including
domestic wells in the Bolse River Area, have sither been replaced
or drilled deeper during the duration of the drought.

6. The 1993 Idaho legislature authorized a three year study
toc determina the relationship betwsen the Snake Plain Aquifer and
the flow of the Snake River.

W Even though the water suppliss in the state =are
approaching normal for the 1923 irrigation season, ground water
levels which have been declining will not fully recover in 1993.

8. The term "non-trust water arsa' means that ares depictad
&s such on Exhibit "A" attached heretsc and by this reference
incorporated herein.

9. The term "Eastern Snake River Plain Area" means the truat
water area of the Snake Plain Aguifer upstream from the USGS gaging
station on the Snake River at King Hill. To furthar dafine the
western boundary of this area, department designated hydrelogic
basin nes. 37 and 47, among other basins, are included in the arasa
and hydrologic basin nos. 51 and €1, among other basins, zre not

~ included in the area.

10. The term "Boise River Drainage Area" means hydrologic
basin ne. §3 as designated in department records.

11. This Amended Moratorium Order does not pertain to the
nen-trust water area. .

12. The Snake River Basin Moratorium Order issued by the
department on May 15, 1992 and amended on January 6, 1993, includes
and overlaps both the Big Lost River drainage for which the
department has previously issued a moratorium order on August 7,

ORDER ~ Pg 2
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1990 and the Mud Lake and vicinity Area for which the department
issued a moratorium order on December 1, 19839.
CONCLUBIONS OF LAW
1. The Director of thae Department of Water Resources is
rasponsible for administration of the appropriation and use of the
water of the state of Jdaho. Section 42-202, Idaho Code, reads in
pertinent part:

For the purpose of regulating the use of the public waters and
of establishing by direct means the priority right to such
use, any persen, association or corpeoration hereafter
intending to acguire the right to the bhanaficial use of the
waters of any natural streams, springs or seepage wvaters,
lakes or ground water, or other public waters in the state of
Idaho, shall, before commencing of +the construction,
enlargenent or extension of the ditch, canal, well, or other
distributing works, or performing any work in connection with
said construction or proposed appropriation or the diversion
of any waters into a natural channsl, make an application to

the department of water resources for a permit to make such

appropriation.

2. The Director of the Department of Water Resources is
responsible for supervisicn of water distribution in the state of
Idaho. Section 42~602, Idaho Code, rends, in pertinent part,

It shall be the duty of the department of water resources to
have immediate direction and control of the distyibution of
water from all of the strsams to the canals and ditches
diverting therefrom. The department must execute the laws
relative to the distribution of water in accordance with
rights of prior appropriatien.

3. The Director of the Department of Watar Resources is
authorized under the provisions of Secticn 42~1805(7), Idaho Code,
as follows:

After notice, to suspend the issuance or further action on
permits or applications as necessary to protect existing
vested water rights or to ensure compliance with the
provisions of chapter 2, title 42, Idaho code, or to prevent
violation of the minimum flcw provisions of the state water
plan.

4, Rule 7,1. of the Departmant of Water Resourcess Rules and
Regulations for Water Appropriation provides that a moratorium on
processing of applications fer permit shall be entered by issuance
of an'order of the Director of the Department of Watsr Resources.
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Notice of the order shall be by certified mail to affected
applicants and permit holders and by publishing a legal notice in
newspapers of general circulation in the area.

8. A moratorium on issuance of permits to divert and use
surface and ground water from the Eastern Snake River Plain Area
and tributary drainages and the Boise River Drainage Area should be
established to protect existing water rights.

6. The department should rescind the moratorium order issued
on August 7, 1990 for the Big Lost River drainage and the
meratorium ordar issued on December 1, 1983 for the Mud lLake and
Vicinity Area to remove the duplicate effect associated with this
Amended Moratorium Order.

7. This amended moratorium order is not intended to affect
the provisions of the moratorium order issued by the department on
January 6, 1993 in tha non-trust water area.

ORDER

IT 15, THEREFORE HEREBY ORDERED that priocr order of the
department dated May 15, 1992 and amended January 6, 1993 in
connection with the Snake River Basin upstream from the USGS gaging
station at Weiser, Idaho is supercedad by this Amended Moratorium
Order,

IT IS, FURTHER HEREBY ORDERED that a moratorium i-s established
on the processing and approval of presently pending and new
applications for permits to appropriate water from all surface and
ground water sources within the Eastern Snake River Plain Area and
all tributaries thereto and within the Boise River Drainage Arca.
The rfollowing provisions apply te the administration eof the
moratorium:

1. The moratorium shall be in affect on and after ite entry
and shall remain in effect until withdrawn or medified by crder of
the Director,

2. The moratorium includes applications filed on all public
water sources within the Eastern Snake River Plain Area and all
tributaries thereto and within the Boise River Drainage Area.

< 18 The moratorium applies to all applications proposing a

ORDER -~ Pg 4

WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP

541598 50.doc

Page 125



consumptive use of water filed after the date of the order and to
all applications filed prior to the entry of the order for which
approval has not been given, except as herein provided.
4. The moratorium deces not affect the autharizatien to
continue development of any existing approved application (permit).
B The moratorium does not apply to any application for

domestic purposes as such term is defined in Section 42-111, Idaho

Code, For the purpeses of this exception, applicaticns for ground
water permits seeking water for multiple ownership subdivisions or

mebile home varks will be considered provided each unit satisfies

the definition for the exception of requirement to file an
application for permit as described in said section. ]

6. The moratorium does not apply to any application proposing.

a non-consumptive use of water as the term is used in Section 42-
605A, Idaho Code. '

e The moratorium does not apply to applications for
drilling permits to replace or deepen existing wells having valid
existing water rights nor to applications for transfer of existing
water rights.

-

B. This mcratorium does not change or affect the.

administration of any area that has been previously designated as
a critical ground water area, pursuant to Section 42-233a, Idaho
CoGe, or a ground water management area pursuant to Section 42-
233b, Idaho Code.

9. The moratorium does not prevent the Director from
reviewing for approval on a case-by~-case basis an application which
otherwise would not be approved under terms of this moratorium :lf.,

a) Protection and furtherance of the public intersst as
determined by the Director, reguires consideration and
approval of the application irrespective of the general
drought realated moratoriunm; or

b) The Dirasctor determines that the davalopment and use cof
the water pursuant to an application will have no effect on
prior surface and ground water rights becausa of its location,
insignificant consumption of water or mitigation provided by
the applicant to offset injury to cther rights.

10. This morataorium does not change or supercede any of the
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provisions of the moratorium order issued by the department on
January 6, 1693 in the non-trust water area of the Snake River
Basin and shall not be interpreted as declaring an end to the
drought emergency as referenced in provision 8(b) of the moratoriunm
crder for the non-trust water area.

11. This moratorium supercedes and rescinds the Moratorium
Order issued on December 1, 1985 for the Mud Lake and Vicinity
Area. Fending applications for permit or applications for transfer
will be treated under the terms of this amended moratorium order.

12. This moratorium supercedes and rescinds the Final Order
of the department issued on August 7, 1890 which established a
moratorium on the issuance of new permits within the Big Lost Rivex
drainage. Pending applications for permit or applications for
transfar will be treated under terms of this amended moratorium
order and may be considered for approval by the department in
connection with proposed mitigation or compensation for prior water
rights.

Dated this __ 32™ day of ﬁjg.zg. , 1993,

R. KEITH BIG
Directer
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c, 449 '94 IDAHO SESSION LAWS 1633

CHAPTER 449
(if.B. Mo. 982)

AN ACT

RELA 42, 1IDAHO CODE,
WATER RIGHTS] ANENDING CHAPTER 18, TITLE 42,

E;““:B?ADDI’UOH OF A NEW SECTION ‘:;;:3:; g“” ODDE,‘::(E) ::ggng mAl

HORA' ON APPROVAL OF APPLI APPROPRI o

CWIIWILMATR RICHTS TN THE SNAKE RIVER BASING DECLARING AN EMER

1434 IDAHO SESSION LAWS C. 450 '94

GENCY AND PROVIDING A SUNSET CLAUSE.
Be It Enacted by the Legislature of the State of Idahot

SECTION 1. That Chepter 18, Tirle 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION, to be
known and designated as Section 42-1806, Tdaho Code, and to read as
follows:

42-1806, MORATORIUM ON APPROVAL OF APPLICATIONS TO APPROPRIATE
WATER. (1) Findings. On April 30, 1993, the diractor of the Idaho
department of water resources adopted an amended moratorium order "In
the Matter of Applications for Permits for the Diversion and Use of
Surface and Ground Water within the Eastern Snake River Plain Area and
the Boise River Drainage Area." This moratorium was adopted because of
the continuing effect of a long~term drought. The esffects of this
drought continue to exist. In addition, changed irrigation practices
have resulted in 8 reduction in the recharge of the aquifer. These
factors have csused concerns regarding the water supply for water
rights in some areas of the Snake Plain aquifer. In order to address
the long-term management of the Snake Plain aquifer, the legislature
has authorized a study to examine the implications of these changes.
This study is expected to last two (2) years. Continuation of the cuar=
rent moratorium for the Eastern Snake Plain area is appropriate while
thesa studies are undertaken.

(2) The portion of the director's moratorium entitled "In the
Matter of Applications for Permits for the Diversion and Use of Sur-
face ond GCround Weter within the Eastern Snake River Plain Area and
the Boise River Drainage Area,” dated April 30, 1993, relating to the
Bastern Snake River Plain area is hereby approved and confirmed and
shall continue in effect until December 31, 1997.

(3) Except as provided in subsection (2) of this section, nothing
in this act shall preclude the director from maintaining or modifying
the requirements of any existing moratoriums or initiating any new,
more restrictive moratoriume relating to water resource administration
of the state.

SECTION 2. An emergency existing therefor, which emaggency i

hereby declared to exist, this act shall be in full force and effect

on and after passage and approval, and shall be null, void and of no
force and effect on and after December 31, 1997.

Approved April 11, 1994,
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAEO
IN THE MATTER OF APPLICATIONS FOR
PERMITS FOR THE DIVERSION AND USE

)

}
OF SURFACE AND GROUND WATER WITHIN ) AMENDED
THE BOISE RIVER DRAINAGE AREA ) MORATORIUM ORDER
J

The Director of the Deparment of Water Resources, baving responsibility for the
adminisuaﬁonofthuppmpr{ationof!hcwmofthcmoﬂdaho.thcpmctionofrighxsm
mcmaofwm:whhinmemm.thepmdondthepubﬁcinmmin:hemofmmaand
the conservation of the water resourcss of the state, enters the following Findings of Fact,
Conclusions of Law, and QOrder:

FINDINGS OF FACT

1. On May 15, 1992.:hnDhtcwrismedamomorinmord¢rmderthcnnbo:tyoi
Section 42-1805, Idaho Code, agatnst the approval of new appropriations of water in the Soake
River Basin upstream from the U.S.G.S. gaging station at Weiser, Idaho. On January 6, 1993,
the Director amended the moratorium order to eliminate the non-trust water arsa from which
wnmisuﬂmmymmesmmvuupmmhmMﬂmDmmmcnopeothaylj.
1992 moratorium order. On April 30, 1993, the Director again smended the moratorium order
to remove some additional river basius and areas from the moratorium. Conditons have since
changed making further amendment of the April 30, 1993 order appropriat.

2.  The term "Boise River Drainage Area® means hydrologic basin No. 63 as
designated in department records.

3. mdepumhacommmemﬁvecvmaﬂmouhnmfmmdgmmdww
suppli=s of the Boise River Drainage Area and has found that water supplies appear adequate to
aliow fiicther appropriations. Public interest surveys demonstrate that while the public desires a

continnation of water supply studies, mopitoring and water quality protection, most people sense
that water supplies within the arsa are not being fully utilized,

4. Within the Boise River Drainage Area, the department has idemified the following
specific aress whers water supplies are limited: the Boise Front Low Temperature Geothermal
Ground Water Management Area, the Southeast Boise Ground Water Managemant Area, and the
surface water system upstream from Lucky Peek Dam. In addition some streams and squifers
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bave limited water supplies during specified periods or in specified locations.

_ 3. Standard application processing provides that each new application for a watar right
permit is advertised to allow public scrutiny, and is reviewed for adequacy by department stz ff,
Applicadons, which propose (o divert from limited water sources or in excessive quantities, can
be either denied or restricted on a case-by-case besis.

CONCLUSIONS OF LAW

1, TheDirectorofmchpnmnmoowRmnmuisrspomﬂﬂefor
administration of the appropriation and use of the water of the swts of Idaho. Section 42-202,
Iduho Code, reads in pertinent part:

Fcrthepmposaofmgnmingth:useoﬁhcpnblhmnmdofembummgby
dkmmmepﬁoﬁtyﬁghttomhuu.mypmmﬁnnmcorpoudon
hanfminmndingmmqtﬁrethcdghtwmcbeneﬁcialmofd:cmmofmy
mnnalmms.spﬁnporseepagemmhbsorgmmdwm.orodupubﬁc
waters in the srate of Idaho, shall, before commencing of the construction,
enlargement or extansion of the ditch, canal, well, or other distributing works, or
perfémhganywmtinmaionwimmdcom:ﬁmormpoud
appropriation or the diversion of any waters into a patucal chanmel, make an
application to the department of water resources for a permit to maks such
appropriation. i

2. The Director of the Department of Water Resourcss is authorized under the
provisions of Section 42-1805(7), Idaho Code, as follows:

After notice, to suspend the issuance or further action on permits or applications
25 necessary 1o protect existing vested water rights or 1o ensure compltance with
the provisions of chapter 2, tide 42, Tdeho Code, or to pravent violation of the
minimum flow provisions of the state water plan.

3. MSS.MMWmAmdﬁonmofﬂwDepumo(Wm:Ram
provides that a moratorium on processing of applications for peric shall be entered by issuance
of an order of the Director of the Department of Water Resources, IDAPA. 37.03.080.55. Notice
of the order shall be sent by certified mail to affected applicants and permit holders and by
publishing a legal netics in newspapers of general circulation in the area.

4, The deparment should amend the moratorium arder issued on April 30, 1993, to
remove the Boise River Drainage Area from the moratorium, subject to conditions designed 1
provide protzction to existing water users within the basin, and ensure that water quality factors
are fully considersd.
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ORDER

IT IS, THEREFORE HEREBY ORDERED that the prioc order of the department dated
May 15, 1992, as amended January 6, 1993, and April 30, 1953, in connection with the Snake

River Basin upstream from the U.S,G.S. gaging station at Weiser, Idaho is modifisd by this
Amended Morarorinm Order,

IT IS, FURTHER HEREBY ORDERED thar the moratorium is removed from the Boise
River Drainage Area, and that applications for permit filed within this area shail be subject to the
following provisions:

) B Thismmrhmmmovaldosnmchangeonﬂbatbeldminkmﬁonofmyuu
udthintthoisRivanimgeAmthath&benpeﬁmslyduigmmdnamdm
management area pursuant to Section 42-233b, Idaho Code.

2. Processing of applications for permit within the Boise River Drainage Area that had
bmwhhh:ldbyﬁemmﬁodmshnﬂprweednamnﬁmemddﬁwﬁﬂ)zpphﬁomm
permit per month, in priority date order. All applications for which the applicanrs desire to
proceed shall be adverrised, or readvertised if potice has previously been made, The
advertisement for each application which indicates the intended warer source to be ground watar
shnincm&mhdicaﬁonofmepmposeddepthhmvﬂﬁomwhhhmnmp]kammomsum
withdraw water by means of & weil.

3. Applications, which indicate the intended source to be ground water, shall be further
reviewed and screened within the deparmment.  During this review, the water right soplicaton
shall be considered along with the well drilling applicaton, if applicable. The review may resule
in conditions of approval to: (a) prevent deveiopment and use of water from any known watez-
limited aquifers, () prevent material injury to prior surface and ground water rights, (c)
encourage use of lower-quality water for irrigation and higher-quality water for domestic
purposes, (d) enhance protection of water quality in the aquifer, (¢) ensure that subdivision
proposals foc preseotly irrigated land consider the peed for the continuvation of aquifer recharge,
(£) require wells 1 be constructed to 2 sufficient depth to withstand expectad fluctuations in the
ground water level caused by drought, conservation or other factors, and (g) well location
(spadna)mqukmawpmdkmlowgrhgofwmrlﬂuhhmwds&ngmm.

4, Applhaﬂmwhhhmmao!mmmmmmmeSmmwm
be denied unless the applicant fles xn scceptable plan o mitigate or avoid any material injury ©
existing water rights.

5. Applications that are protested shall be processed in accordance with the Rules of
Procedure of the Department of Warer Resources, IDAPA 37.01.01,
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IT IS FURTHER ORDERED that this order shall not affect the moratorium on
eppropriation of surface and ground water within the Eastarn Spake Plain Aquifer, which
moratorium was extended by legislative action through December 31, 1997, and all
requiremnents of the April 30, 1993 order with respect t0 the Eastern Snake Plain Aquifer

remain fully in effect until modified by subsequaat order of the Direct
Department of Water Resources, ® ector of the Idaho

Dated this 3 %’ day of May, 1995.
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ADMINISTRATOR'’S MEMORANDUM

To: Water Management Division

APPLICATION PROCESSING
From: Norman C. Young //7 No. 59
RE: PROCESSING OF APPLICATIONS TO APPROPRIATE WATER IN

THE LOWER EOISE RIVER BABIN (BASIN 63)

Date: June 20, 1996

Oon May 5, 1995, Director Higginson issued an Anended
Moratorium Ordexr which removed the moratorium on processing most
applications for new appropriations of public water proposing a
consumptive use in the Boise River Basin. As a result of the May
5, 1995 Amended Moratorium Order, the department has subseguently
approved approximately 80 water right applications proposing
irrigation use. The approvals were essentially limited to the use
of "drought wells" which were constructed in 1992 under temporary
approvals issued by the department,

There are approximately 170 additional applications proposing
consumptive ground water use in the Lower Boise River Basin which
extends downstream from Lucky Peak Reservoir to the mouth of the
Boise River near Parma, Idaho.

During the 1995-199€ legislative s=ession, the legislature
appropriated $300,000 for a study of ground water availability
(study) in the Lower Boise River Basin. The appropriation was
matched by United Water Ydaho to make a total of $600,000 available
for the first year of the study. The study is expected to take
approximately five (5) years to complete, although preliminary data
concerning water availability is expected to be avallable within
one (1) year.

Within the Boise River Basin two aquifers have been designated
as having 1limited water supplies, i.e. the Boise Front Low
Temperature Geothermal Ground Water Management Area and the
Southeast Bolse Ground Water Management Area.

Even though the moratorium has been lifted by the May 5, 19985,
Amended Moratorium Order, the department should withhold approvals
of most consumptive use applications in the Lower Boise River Basin
until preliminary data from the study is available to be reascnably
sure there is sufficient water for appropriation without injury to
prior water rights.

Until further instructions are given, the following provisions
apply to the processing of applications for ground water in Basin
63 downstream from Lucky Peak Dam:

;: A All applications proposing a consumptive use of ground

water, whether now pending or filed in the future are to be
held without further processing except as herein provided.
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2. These instructions do not affect the authorization to
continue develcpment of any existing approved application
(permit). ¥

3. These instructions do not apply to any application for
domestic purposes as such term is defined in Section 42-111,
Idaho Code. Applications for ground water permits seeking
water for multiple ownership subdivisions or mobile home ks
will ke processed provided each unit satisfies the definitien
for the exemption of requirement to file an application for
permit as described in said section.

4. These instructicns do not apply to any applicatien
proposing a non-consumptive use of water as the term is used
in Section 42-605A, Idaho Code.

5. These instructione to not apply to applications faor
drilling permits to replace or deepen existing wells having
valid existing water rights nor to applications for transfer
of existing water rights.

6. These instructions do not change or affect the
adrninistration of any area within the Boise River Basin that
has been previously designated as a ground water management
area pursuant to Section 42-233b, Idaho Code.

7. These instructions do not prevent the Director from
reviewing for approval on a case-by-case basis an application
which otherwise would not be processed at this time if,

a) Protection and furtherance of the public interest as
determined by the Director, reguires immediate
consideration and approval of the application;

b) The Director determines that the development and use
of the water pursuant to an application will have no
effect on prior surface and ground water righte because
of its location; insignificant consumption of water or
mitigation provided by the applicant to offset injury to
other rights.
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ADMINISTRATOR’S MEMORANDUM

Transfer Processing No. 24

To: Water Management Division Staff

From: Jeff Peppersack

RE: TRANSFER PROCESSING POLICIES & PROCEDURES
Date: December 21, 2009

This memorandum supersedes Transfer Processing Memorandum No. 24 dated
January 21, 2008.

The purpose of this memorandum is to provide policy guidance for processing
applications for transfers of water rights pursuant to Section 42-222, jdaho Code, and
other applicable law. The revisions to the October 30, 2002 memorandum are provided
to recognize statewide application of this memorandum, to clarify the guidance based
on updates to statutes and Department policy, and to streamline transfer processing to
reduce application processing time and existing application backlogs. These policies
and procedures are to be followed until rescinded or amended, or superseded by
statute or rule or court decision, to assure that applications are processed efficiently and
with consistency.

Regardless of whether or not an application for transfer is protested, Section 42-222,
Idaho Code, requires that the department evaluate whether there would be injury to
other water rights, there would be an enlargement in use of the original right, the
proposed use would be a beneficial use, the proposed use would be in the local public
interest, the proposed use would be consistent with the conservation of water resources
within the State of Idaho, and whether the proposed change would impact the
agricultural base of the local area. In the case where the place of use is outside of the
watershed or local area where the source of water criginates, the department must also
evaluate whether the change would adversely impact the local economy of the
watershed or local area. The department must also evaluate the validity of the right (or
part thereof) being changed and must assure that the applicant owns the right or
otherwise has the authority to apply for the transfer.

Rev. 8.3 1
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1. When a Transfer is Required.

Section 42-222, Idaho Code, requires the holder of a water right to obtain approval from
the department prior to changing: (1) the point of diversion, (2) the place of use, (3) the
period of use, or (4) the nature of use of an established water right. An established
water right is a licensed right, a decreed right, or a right established by diversion and
beneficial use. Approval is sought by filing an application for transfer with the
department. A claim in an adjudication or a statutory claim must be filed to allow a
transfer application to be processed for a right based upon diversion and beneficial use.

Changes to Elements of a Water Right. An application for transfer is required if a
proposed change would alter any of the four elements of the water right listed above
that can be changed pursuant to Section 42-222, Idaho Code, as recorded with the
department or by decree. Conditions or other provisions of a water right may further
define or limit a recorded element of a water right; an application for transfer is required
for a proposed change that could alter such a condition. For example, a proposed
change of use under a water right for an industrial use, which includes a condition
limiting the quantity of water that can be consumptively used, to a different industrial use
that would increase the quantity of water that would be consumptively used can not be
made unless enlargement is prevented.

If a proposed change has the potential to injure other rights or the potential to enlarge
the right, even when there would be no change in any of the recorded elements of the
right, an application for transfer should be filed to provide for evaluation of injury and
enlargement issues before the change is made. For example, if the point of diversion
from a fully appropriated creek is proposed to be moved where additional water would
be available for diversion or if the proposed point of diversion as changed would move
upstream of the points of diversion for other rights, the change can not be made unless
other conditions are impased, such as mitigation, to prevent injury.

Changes to Points of Diversion. If a point of diversion is proposed to be moved to a
different tract than described as an element under an established water right, then a
transfer application is required. This includes a change from one 10-acre legal
subdivision to another if the point of diversion has been previously described as a 10-
acre legal subdivision. An application for transfer is also required when a point of
diversion is proposed fo be added for a water right, even when the existing authorized
point of diversion is recorded as a 10-acre legal subdivision and the additional diversion
would be within the same 10-acre legal subdivision.

If a point of diversion is proposed to be moved from a tributary to a location downstream
from the confluence of the tributary and the surface water stream to which the tributary
is joined, then an application for transfer is required. If a point of diversion is proposed
to be moved from a stream to the stream to which it is tributary at a location upstream of
the confluence between them, or moved from one tributary to another tributary, an
application for exchange is required pursuant to Section 42-240, idaho Code rather than
an application for transfer.

Rev. 8.3 2
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Changes in Place of Use. An application for transfer is required if a change in the
location of use between 40-acre legal subdivisions is proposed that would result in an
increase in the number of acres within a 40-acre legal subdivision or in use of water at a
new 40-acre legal subdivision that is not included within the recorded place of use
element for the right. An application for transfer is also required for a proposed change
in location of use under a water right for irrigation to a location outside of prescribed
boundaries such as those provided under Section 42-219, Idaho Code, with or without a
proposed change in purpose of use, except for those rights held by irrigation districts or
municipal providers, even when the change in location would be included within the
same 40-acre legal subdivisions existing prior to the proposed change. A praoposed
change to any water right held for irrigation involving a change in the number of irrigated
acres of less than one acre at the original place of use or at a proposed new place of
use is not approvable unless the proposed change involves a new purpose of use within
the original place of use or the applicant provides a verification procedure approved by
the Director that can be practically administered to prevent injury or enlargement.

Consolidation of Acreage. An application for transfer is required for proposed
consolidation of water use for irrigation by permanently reducing the number of acres
authorized for irrigation under a water right, while maintaining the original diversion rate
or annual diversion volume.

Land Application of Wastewater. An application for transfer is required for a proposed
change in the place of use under a water right for uses such as industrial, dairy, or
confined animal feeding operations that would allow land application of wastewater from
that use or change the location of lands used for application of wastewater, when there
is not a full existing water right for irrigation of the place of use receiving wastewater.’

Correction of Errors. An application for transfer may also be required to correct errors in
licenses or decrees. For example, a transfer application may be required to correct the
location of the place of use of a water right decreed by a court if the decree is later
determined to be in error. However, a transfer action is not always required to correct
such errors. For example, if a water right claim is determined to be in error, the claim
can be amended {o correct the error. Similarly, some clerical errors in a license or
decree may be corrected by issuance of an amended license or decree (by the
jurisdictional court) without using the transfer process. Also, a change to a description
of the location of the place of use or point of diversion, as used by the department for
administration of water rights, resulting from improved methodelogy does not require an
application for transfer, as described below. In addition, conditions that are no longer
applicable may be modified or removed from a license without a transfer, provided other
rights are not materially affected. For decrees, conditions that are no longer applicable
should be noted in comments on the department's electronic record for the right.
However, a change to any element of a decreed water right requires filing an application
for transfer, unless the appropriate court makes the change by amending the decree.

" The guidance provided here effectively revises the guidance to staff for filing an application for transfer
as provided in Application Processing Memorandum No. 61 concerning wastewater from industrial uses.
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2. When a Transfer is not Required.

An application for transfer is not required if a proposed change will not alter any of the
elements of a water right as licensed or decreed, except that even when the recorded
elements of a water right are not changed an application should be filed under such
circumstances described in Section 1 above. In addition, an application for transfer is
not needed when an accomplished change to a water right or an enlargement of a right
has been claimed in an adjudication in accordance with the provisions of Sections 42-
1425 or 42-1428, Idaho Code.

Changes in Consumptive Use. Consumptive use of water under a water right is not, by
itself, an element of the water right subject to the requirements to file an application for
transfer. Unless there is a specific condition of the water right limiting the amount of
consumptive use, changes in water use under a water right for the authorized purpose
of use that simply change the amount of consumptive use do not require an application
for transfer provided that no element of the water right is changed. However, when
determining the amount of water that can be transferred pursuant to an application for
transfer proposing o change the nature or purpose of use, and for certain other
circumstances as described herein, historical consumptive use is considered.

Change in Ownership. An application for transfer is not required to change the owner of
record for a water right or address of record for a right holder. Changes in ownership or
address are to be filed in accordance with Section 42-248, idaho Code, or for
adjudication claims in accordance with Section 42-1409(6), /daho Code. However, a
transfer application filed pursuant to Section 42-222, Idaho Code, accompanied by
evidence documenting a change in ownership for a water right, or showing a change in
the address of the owner of a water right, satisfies the requirements of Section 42-248,
ldaho Code.

An application for transfer is not required to change the owner of record of one or more
water rights, or portions thereof, that are part of a larger group of water rights authorized
for use within and appurtenant to a permissible place of use® if the conveyance
documents provide evidence of the change in ownership and appurtenance of each of
the rights and if other elements of the rights will not be changed.

An application for transfer is not required to eliminate one or more poaints of diversion
authorized under a water right through a change in ownership if the conveyance

? A permissible place of use is defined as a legal description of the authorized location where water may
be applied under a water right for irrigation use, but the use in any year is limited to a specifisd number of
acres which is less than the larger described location. For example, a water right may describe a
permissible place of use as four 40-acre legal subdivisions totaling 160 acres, but the water right also
limits the acreage that may be imigated to 40 acres. The water right owner cannot irrigate more than 40
acres in a given year under the right. A permissible place of use is typically, but not always, irrigated by
multiple rights with separate acreage limitations that, when used together, provide for irrigation of the
entire permissible place of use in the same year,
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documents provide evidence of the limitation and if other elements of the rights will not
be changed.

Partial Relinguishment. An application for transfer is not required to relinquish a portion
of a water right such as elimination of a purpose of use or a point of diversion or a
reduction in acres and proportional rate. The water right owner should provide a
notarized statement of relinquishment including specific identification of the water
right(s) and the specific reduction(s).

Split Rights. An application for transfer is not required when a water right for irrigation is
proposed to be split, with notice to the department pursuant to the provisions of Section
42-248, Idaho Code, such that a disproportionate per acre share of the right would be
conveyed to another party provided that the resulting diversion rates do not exceed
0.02 cfs per acre, the amount of water historically applied per acre, or the amount of
water diverted at a particular point of diversion, whichever is greater, for that part of the
right conveyed or retained, and provided no other changes are made.

Changes to Points of Diversion within Recorded Location. An application for transfer is
not required If a change in point of diversion is proposed to be moved to a location
within the same legal public land survey subdivision as currently recorded on the water
right and the change will not enlarge the right or injure other rights (if within a recorded
legal public land survey subdivision, a transfer is required if injury is likely when moving
the point of diversion to bypass another point of diversion or when moving a well
significantly closer to another well or surface water source).

An application for transfer is not required for the situation described in the preceding
paragraph, even when the point of diversion is described by a shapefile in the
department's GIS database. The department will not initiate an enforcement action
against the water right owner due to a discrepancy between the department's shape file
and the physical location of use within the recorded legal subdivision if the discrepancy
is limited to the situation described in the preceding paragraph. The department may
update the shapefile in its GIS database from its own information or information
provided by the water right owner.

Replacement of Point of Diversion. An application for transfer is not required to replace

a point of diversion if the new point of diversion is constructed at the same location as
described in the license or decree for the water right, and the change will not enlarge
the right or injure other rights.

Refined Descriptions. An application for transfer is not required when a change in the
description of the location of the point of diversion or place of use is only the result of
improved methodology for referencing and displaying the location, which results in a
more accurate description of the same physical location. The department will not
initiate an enforcement action against the water right owner due to the discrepancy
between the water right record and the referenced location if the discrepancy is created
by better methodology and is not due to a change in the physical location. However, if
the water right owner wishes to correct the water right record, an application for transfer
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or an appropriate amendment will be required, as previously described for correction of
eIrars,

Changes in Place of Use within Recorded Location. An application for transfer is not
required if a change in the location of use within 40-acre legal subdivisions is proposed
that would not result in an increase in the number of acres within any 40-acre legal
subdivision nor use of water at a new 40-acre legal subdivision (except for a proposed
change in location outside of prescribed boundaries such as those provided for irrigation
use under Section 42-219, ldaho Code or by court decree, even when the change in
location would be included within the same 40-acre legal subdivisions existing prior to
the proposed change).

An application for transfer is not required for the situation described in the preceding
paragraph, even when the place of use is described by a shapefile in the department's
GIS database. The department will not initiate an enforcement action against the water
right owner due to a discrepancy between the department’s shape file and the physical
location of use within the 40-acre legal subdivisions if the discrepancy is limited to the
situation described in the preceding paragraph. The department may update the
shapefile in its GIS database from its own information or information provided by the
water right owner.

Generally Described Place of Use. As provided in Section 42-219, Idaho Code, an
application for transfer is not required to change the place of use within a generally
described place of use. A generally described place of use may be by court decree or
as provided in Section 42-219(5) and (6). Pursuant to Section 42-219(7), any change
within a generally described place of use can not result in an increase in the diversion
rate, or in the total number of acres irrigated under the water right, and can not cause
injury to other water rights. Any change to the boundaries of a generally described
place of use reguires an application for transfer, except for a municipal provider as
described below or for an irrigation district where changes in boundaries must be
documented by a map of the revised boundaries filed with the department in
accordance with Section 43-323(2), /daho Code.

Municipal Places of Use. An application for transfer is not required to change or add a
place of use for “municipal purposes” within the “service area” of a “municipal provider.”
See Sections 42-202B and 42-222(1), ldaho Code, for appropriate definitions and
provisions governing use of municipal water rights. The ownership of a portion of a
municipal water right held by a municipal provider for reasonably anticipated future
needs can be changed to a different municipal provider subject to the provisions of
Section 42-248, Idaho Code. However, the right can not be changed to a place of use
outside the service area of a municipal provider or to a new nature of use, and an
application filed for such a change is to be returned and any associated application fee
refunded.

In-stream_Stock Watering. An application for transfer is not required to divert water
away from a stream for stock watering purposes provided the diversion is added and
used in conjunction with an in-stream stockwater right and provided the diversion meets
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certain conditions pursuant to Section 42-113(3), Idaho Code. See guidance
memorandum for in-stream stock diversions dated June 26, 2000, for additional
information.

Intensified Use of Water. An application for transfer is not required to increase
production under an authorized use of water, unless the proposed change would also
result in a change to one or more of the elements of the water right(s) as licensed or
decreed. For example, an appiication for transfer is not required to increase the number
or volume of raceways in a fish propagation facility, increase the number of cows at a
dairy, change irrigation to a more water consumptive crop, or increase the generating
capacity of hydroelectric generators, so long as none of the elements of the associated
water rights are changed.

Mitigation Through Non-Use of a Right. An application for transfer is not required to
mitigate for the diversion and use of water under another right if the mitigation is
accomplished through non-use of water under an existing valid water right, except
under specific circumstances where a transfer is required as part of the Department’s
approval of the mitigation plan (see Section 42-223 (10), /daho Code for reference to
mitigation approvals where non-use of water may apply).

Land Application of Wastewater to Replace Existing Supply. An application for transfer

is not required for a proposed change in the place of use under a water right for uses
such as industrial, dairy, or confined animal feeding operations that would allow land
application of wastewater from that use or change the location of lands used for
application of wastewater, when there is a full existing water right for irrigation of the
place of use receiving wastewater.'

3. Reguirements for an Acceptable Application for Transfer.

The department is a public service oriented agency, and department employees
traditionally have helped applicants complete transfer application forms. The existing
transfer backlog, together with the increasing number and complexity of new
applications for transfer, requires that staff focus their time on processing existing
acceptable applications. Depariment employees are encouraged to provide general
assistance to applicants but should refrain from completing application forms on behalf
of applicants.

An applicant or qualified consultant must prepare and submit an application for transfer
in accordance with the minimum requirements enumerated below to be acceptable for
initiating the processing of the application by the department. An application that does
not comply with these minimum requirements is fo be considered incomplete and is to
be returned to the applicant along with a letter or checklist identifying the deficiencies.
The letter shall state that unless the application is resubmitted within 30 days of its
return, the application fee will be refunded. An application for transfer that satisfies the
minimum reguirements will be processed in accordance with Section 5, Information
Needed to Complete Processing of a Transfer Application.
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Application Forms. An application for transfer must be submitted on a
current form provided by the department entitled, "Application for
Transfer of Water Right." The current form is available from the
department’s Internet homepage at:

http:/iww.idwr.idaho.gov/water/rightsiwater_rights_forms.htm

Name and Address. An application for transfer must include the name
and address of the applicant. In addition, the application must include
the name and address of any new right holder(s) for the water rights (or
parts thereof) being transferred, if different than the applicant. The
applicant's name must match the department's current record of
ownership for the water rights (or parts thereof) being transferred.
Otherwise, adequate documentation must be included to show that a
change in ownership or authority to make the change has legally
occurred. Adequate documentation can be a warranty or other deed,
title policy, contract of sale or option for purchase by applicant (if the
contract or option allows the transfer), or other similar document
confirming ownership of the water right(s) or the authority to change the
water right. See Records Memorandum No. 9 for additional guidance
on water right ownership documentation.

A transfer application filed to change a right (or part thereof) claimed in
a pending adjudication, where the claimed place of use is based on an
accomplished transfer pursuant to Section 42-1425, Idaho Code, must
include adeguate documentation demonstrating the applicant's
ownership of the right or authority to make the change.

List of Water Rights to be Changed. An application for transfer must list
all water rights for use in a common system of diversion and disfribution
for which the point of diversion, place of use, period of use, ar nature of
use are proposed to be changed {the water rights to be transferred).
Proposed changes which involve separate diversion and distribution
systems must be filed as separate applications. A proposed change to
the remaining portion of an existing water right subsequent to a
proposed transfer requires a separate application for transfer.

Associated Water Rights or Water Supply. The application must
include a separate list of individual water rights, other than those

proposed to be changed, and a description of water supplied by a canal
company, irrigation district, or municipality, that provide water currently
used in the same diversion system or at the same place of use as the
right{s) proposed to be transferred (associated water rights or water
supply). In addition, the application must include a separate list of
associated water rights or water supply proposed to be used in the
same system or at a new place of use. If the associated water rights or
water supply are not owned by the applicant and changes to conditions
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for those rights are necessary, documentation must be submitted
confirming that the applicant has the legal authority to make such
changes on behalf of the current owner of the other rights.

Changes to conditions or remarks for associated water rights that are
necessary as a result of an approved transfer and that do not affect the
rights of other persons or entities can be made without a separate
transfer application or process. Such changes usually result from a
division in ownership and should be included in the transfer approval
document.

Reason for Change. The application must list the purpose for and a
general statement of the reason for the proposed change.

Description of Proposed Change. The application must describe in
writing the proposed changes, which must include the following:

a. The right number(s) assigned by the department for the
right(s) proposed to be changed must be identified. If the
right was established by a beneficial use for which a claim
has not been filed, a claim must be filed before or together
with the transfer application. If the right is represented by a
decree and the department has not assigned a number to the
right, & copy of the decree must be included with a
description of the right that is proposed to be changed.

b. The amount of water proposed to be diverted, as a rate of
flow in cubic feet per second and as acre-feet per year, if the
transferred water right has a volume limitation, for natural
flow and ground water rights must be set forth. The amount
of any stored water involved in a transfer must be identified in
terms of acre-feet per year for each purpose of use listed.

¢. The proposed nature or purpose of use must be stated. For
non-irrigation uses such as “industrial’ or “commercial,” a
more detailed description of the proposed use(s) must be
provided under the “Remarks” section of the application, or
as an attachment to the application. For applications
proposing to change the nature of use to municipal purposes
for reasonably anficipated future needs (RAFN), the applicant
shall provide information fo establish that the applicant
qualifies as a municipal provider and that the RAFN, service
area, and planning horizon are consistent with the definitions
and requirements specified in Section 42-202B, /daho Code.
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. The period of each year during which water is proposed to be

diverted, or diverted and stored, and beneficially used must
be set forth for each use listed.

. The source of water for the proposed changes must be listed.

An application proposing a diversion, injection, and re-
diversion of water must list the source for the original
diversion as the source for the injection and re-diversion. An
application proposing to change the point of diversion to a
location resulting in a change from ground water to surface
water or from surface water to ground water shall include an
analysis confirming a direct and immediate hydraulic
connection (at least 50 percent depletion in original source
from depletion at proposed point of diversion in one day).
See Section 5. (7) for further details.

The legal description of the poinf(s) of diversion must be
described. The description must be to the nearest 40-acre
subdivision or U. 8. Government Lot of the Public Land
Survey System. Existing point(s) of diversion should be
described to the nearest 10-acre tract, if based on a
previously recorded 10-acre description or other accurate
means such as GPS or a detailed and accurate map.
Proposed point(s) of diversion need only be described to the
nearest 40-acre fract. The location of springs must be
described to the nearest 10-acre tract. Subdivision names,
lot and block numbers, and any name in common usage for
the point of diversion should be included in the “Remarks”
section of the application form.

. Except as provided herein, the legal description of the place

of use must be set forth to the nearest 40-acre subdivision or
U. 8. Government Lot of the Public Land Survey System.
Subdivision names, block and lot numbers, and any name in
common usage for the place of use should be included in the
"Remarks” section of the application form. For water rights
held by irrigation districts, municipal providers, and others
included under the provisions of Sections 42-202B or 42-219,
Idaho Code, the place of use may be generally described
even if previously described to the nearest 40-acre
subdivision or government lot.

i. If irrigation is a purpose of use, the number of acres in
each 40-acre tract of the place of use or within a
generally described place of use must be shown. The
location of uses, other than for municipal providers or
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for irrigation, must be identified in the appropriate 40-
acre fraci(s).

ii. Except for wastewater when there is a full existing
water right for irrigation of the place of use receiving
wastewater, if a proposed change includes disposal or
use of wastewater by land application to growing crops
the application must identify the location of the waste
disposal area by legal description under the use from
which the wastewater originates.

h. An adequate description of the proposed diversion, delivery
and application system(s) must be provided. This may
include preliminary sizes and dimensions of pumps,
pipelines, headgates, ditches, dams, impoundments, and
application equipment. The type and location of measuring
devices might also be required for applications praviding far
measurement of water to address specific injury or
enlargement concerns. For large existing systems, such as
those owned by municipal providers, imrigation districts, and
canal companies, only those features proposed to be added
or modified need fo be described.

Map of System. A map corresponding to the written description above
must be included showing the location of points of diversion, reservoirs,
dams, canals, ditches, pipelines, and other works proposed to be used
in the diversion and conveyance of water. The map must clearly show
the location of the place of use including lands to be irrigated, if any. If
only a part of the water right(s) is proposed to be changed, the map
must include the location of the part of the existing recorded right(s)
proposed to be removed (or changed). Legal descriptions including
townships, ranges, sections, quarter-quarters, and government lots
must be evident ar labeled unless other reference information is evident
on the map to identify the specific location. [n lieu of creating a map, a
copy of a published map, such as a U. S. Geological Survey quadrangle
map, or an aerial photograph, can be attached to the application with
the required identification shown thereon. For large existing systems,
such as those owned by municipal providers, irrigation districts, and
canal companies, only those features proposed to be added or modified
need to be shown.

Response to Questions on the Form. The application for transfer must
include responses to the questions on the application form concerning
the validity of the right, the proposed use of the land from which the
right is proposed to be removed (if applicable) and the existence of
mortgages or liens. In addition, the application should address any
agreements or commitments not to divert water under the right(s)
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proposed for transfer such as a lease to the water supply bank (WSB),
enrollment in the federal Conservation Reserve Enhancement Program
(CREP) or dedication of the right(s) for mitigation purposes.

Changes to Part of a Right. [f only a part of a right is being changed,
the application for transfer must define that part by describing each of

the elements, as currently licensed or decreed or otherwise recorded,
for the part of the right being changed.

Signature. The application for transfer must include the signature of the
applicant or the applicant's authorized representative. if a
representative signs the application, evidence of authority to sign for the
applicant must accompany the application. An application in more than
one name must be signed by each applicant unless the right is held in
the name of one joint owner “or” other joint owner(s), or the right is held
in the name of one joint owner "and/or” other joint owner(s).

Filing Fee. The filing fee provided in Section 42-221, Idaho Code, must
be submitted with the application for transfer. |If the applicant is a
governmental agency, a purchase order for the required amount is
acceptable. (See the memorandum ftitled "Guidance on SB 1337
Amending Section 42-221, 1.C.,” dated June 26, 2000, and Transfer
Processing Memorandum MNo. 23 for further guidance on application
fees.)

Changes to Point of Diversion from Eastern Snake Plain Aquifer.
Except as provided below, if the application for transfer proposes to

move the point of diversion for a water right to divert and use ground
water from one location to another within the Eastern Snake Plain
Aquifer (ESPA) including any modeled tributary aquifers, the applicant
must submit an attachment with the application that sets forth the time
series of calculated depletions (transient to steady-state) to reaches of
the Snake River that are hydraulically-connected to the ESPA using or
based on the department’s current ground water model for the ESPA, or
other equivalent analysis acceptable to the department. When using
results from or based on the department’s ground water model, the time
series of calculated depletions must be for the cells containing the
points of diversion both before and after the proposed transfer (initiating
at the date of priority of the water right and ending at future steady state
condition). If the cells are the same, the attachment is not required
except as described below. A copy of the department's ESPA ground
water model, or associated transfer spreadsheet® can be obtained by
contacting the department or visiting the department’s web site.

® The Department's ESPA transfer spreadsheet has a fixed 150-year analysis period which may not reach
a true steady-state condition in all instances; however, the analysis period provided by the spreadshest is

acceptable to the Department for purposes of the required attachment. For purposes of this
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The purpose of the time series of depletion attachment is to provide a
basis for evaluating whether the proposed transfer will increase
depletions to hydraulically-connected reaches of the Snake River.*
Increases in such depletions are presumed to cause injury to existing
water rights because all of the hydraulically-connected reaches of the
Snake River (including tributary springs) have water rights that are not
fully satisfied at certain times. Increased depletions greater than 10
percent for any reach are presumed to cause injury and must be fully
mitigated such that there are no increases in depletion to those reaches
except as described below.®

Increased depletions greater than 10% in any reach are considered
insignificant under either of the following conditions and will not require
mitigation for the proposed transfer to be approvable:

a. Increased depletions (transient to steady-state) to the reach are two
acre-feet or less per trimester; or

b. The reach, at steady-state conditions, will not be depleted by an
amount greater than 10% of the total depletion to all reaches caused
by the diversion under the proposed transfer.®

Where mitigation is necessary for increased transient-state depletions,
variance from the requirement for full mitigation during the fransient
state is allowed to provide for periods of static mitigation within the
period of change. Mitigation for increased transient-state depletion to a
reach is acceptable if the resultant depletion to a reach is no more than
5% over the simulated pre-transfer depletion to the reach and any
deficient mitigation is approximately the same as excess mitigation
during the transient state.

If the application for transfer proposes to move or add a point of
diversion within or adjacent to the model cell for the existing point(s) of
diversion, the attachment described above is not required when the
application is submitted. However, if the department determines that
the proposed change may significantly increase depletions to a

memorandum, the transient state is the initial period of significant change to calculated depletions prior to

approaching steady-state conditions.

*Increased depletions are based on the depletion volume that will be transferred through the change in
point of diversion (i.e. not fo include any volume for unchanged portions of rights or other associated

rights not part of the change in point of diversion).

% This 10% threshold for mitigation reflects overall model uncertainty, of which one factor is the inherent

arror associated with measuring flows of water used as input to the model.

¥ This exclusion from the mitigation requirement is consistent with the Department standard in various
delivery calls against ground water users diverting water from the ESPA that establishes a minimum
parcentage of 10% below which ground water users are not required to mitigate or replace simulated

depletions to the reach.
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hydraulically-connected reach of the Snake River (including tributary
springs), the attachment will be required to complete processing of the
application for transfer. See the Department's August 13, 2007 memo
entitled, "ESPA Transfer Spreadsheet Version 3.1 — Implementation
and Use” for further guidelnes on use of the ESPA transfer
spreadsheet.”

If the applicant offers reduced ground water withdrawals as mitigation,
any proposed schedule for adjusting reduced withdrawals must also be
set forth in the application for transfer.

Increased reach gains from other proposed ESPA transfers (offsetting
transfers) can be used to provide part or all of the mitigation necessary
for reaches requiring mitigation due to increased depletions (as
determined by a stand-alone analysis of each individual transfer as
described above). |f the applicant offers offsetting transfers as
mitigation, the transfer applications shall be submitted together as part
of a plan to mitigate the individual transfer effects.

(13) Historic Beneficial Use. If the application for transfer proposes to
change the nature or purpose of use or the season of use, the applicant
must include an attachment documenting the historic extent of
beneficial use under the right. For a transfer seeking to change a water
right from irrigation, the attachment must provide sufficient data and
information to determine historic consumptive water use. This can be
satisfied by submitting records of cropping patiern or rotation, or
records of water diverted and system efficiency, for at least the most
recent, five consecutive years as described in Sections 5d.(5) and (6).
If the application for transfer proposes to change the place of use for a
supplemental water right, the applicant must include information to
demonstrate that the supplemental right will not be enlarged (see
Sections 5d.(3), (4) and (5) for definition and further discussion of
supplemental rights).

(14) Electronic Shape Files or Photographs Documenting Place of Use
Changes. If the application for transfer proposes to change the purpose

of use for a water right from irrigation to another use, or change the
place of use for a water right for irrigation to another location, either of
which requires the drying up of acres at the original place of use, the
applicant must submit an attachment to the application for transfer. The
attachment must provide a clear delineation of the location and extent
of the irrigated acres prior to the proposed transfer, and must also

7 This memorandum supersedes porfions of the Department's August 13, 2007 memo entitled, “ESPA
Transfer Spreadsheet Version 3.1 — Implementation and Use" related to mitigation within 5 percent for
transient and steady-state increases. The changes are being implemented to be consistent with use of
the current ground water model for administration of water delivery calls in the ESPA. The remaining
portions of the memo are still applicable.
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provide a clear delineation of the location and extent of the irrigated
acres, if any, after the transfer, if it is approved. This attachment may
either consist of two electronic shape files in a format that is compatible
with the department's GIS system or aerial photographs of sufficient
detail acceptable to the department with the boundaries of the irrigated
areas clearly shown and referenced to the Public Land Survey System.
If a place of use involved with the application for transfer currently
consists of a permissible place of use or a generally described place of
use (see section 3(6)g above), then the applicable attachment is not
required provided the application contains a clear statement that the
boundaries for that place of use are not proposed to be changed by the
transfer and the total number of irrigated acres within the place of use
before and after the transfer is clearly set forth.

(15) Applications Involving Water Rights for Domestic Purposes. An
application for transfer involving muiltiple water rights for domestic
purposes as defined in Section 42-111, Idaho Code, even when
evidenced by a decree, that proposes to establish a use, which itself
would not be included within the scope of the definition for domestic
purposes in Section 42-111, idaho Code, is not approvable except as
provided below. Idaho Code specifically prohibits the diversion and use
of water under a combination of domestic uses to provide a supply of
water for a use that does not meet the exemption of Section 42-227,
Idaho Code, and is required to comply with the mandatory application
and permit process for appropriating a right to the use of water pursuant
to Chapter 2, Title 42, Idaho Code. An application for transfer filed for
such a change is to be returned together and any associated
application fee refunded.

An application for transfer involving multiple water rights for domestic
purposes that is not proposing to change the nature of use or place of
use may be approvable if the individual domestic uses will remain in
place and the transfer is only intended to connect individual wells into a
common system. Such transfer application may also include addition of
a non-domestic right to add a use so long as the existing domestic uses
will remain in place and will not be enlarged as a result of the transfer.

4. Changes to Applications for Transfer.

Amendment of Application. An applicant may revise or amend an acceptable
application for transfer to clarify or correct information on the application. Significant
changes to the place, period, or nature of the proposed use, amount of water, method
or location of diversion, or other substantial changes frem those shown on a pending
application for transfer, will require filing a new application for transfer to replace the
original application. If the revisions are not substantial, the application may be revised
or amended with an initialed, dated endorsement by the applicant, or by the applicant’s
representative, on the original application, or by a letter describing the amendments in
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sufficient detail. Changes initialed or signed by the applicant’s representative must be
accompanied by evidence providing authority to sign for the applicant if not previously
provided. Changes to the application or supporting information are not to be made by
staff under any circumstances. A replacement application must be identified as
“changed,” “amended” or “revised” on its face so that it can be distinguished from the
original application, and the original application must be marked as “superseded.” Ar
additional filing fee may be required if the revised or replacement application involves
more water than proposed in the original application for transfer. A re-advertisement
fee, as provided in Section 42-221F, Idaho Code, will be required if notice of the origina
application has been published and changes to the original application are significan
and warrant re-notice. (See Transfer Processing Memorandum No. 20 for additiona
information regarding changes to applications.)

Assianment of Application. An applicant may assign, in writing (must be notarized), ar
application for transfer to another entity while the application is pending before the
department. An assignment does not require additional notice of the application to be
published, and there is no fee for an assignment of an application. The assignment wil
change the name of the transfer applicant, but ownership of the water right(s) involvec
in the transfer cannot be changed without proper notice and documentation. Sectior
42-248, Idaho Code, provides that a transfer application can substitute for a notice o
change in water right ownership if adeguate documentation is provided with the
application.

5. Processing an Application for Transfer Prior to Hearing.

Processing of an application for transfer consists of the steps outlined below. Flexibility
is provided for some steps with the intent to streamline or expedite processing of routine
or non-complex applications. Regional Managers have been delegated authority to sigr
routine water right approvals and denials and should continue to implement thei
sighature authority as outlined in the Department's June 7, 2007 memo entitled
“Delegation of Authority for Water Right Approval/Denial” and other delegation that may
be provided.

(1) Initiating Processing — Data Entry. Once an application has been
accepted and the application fee receipted pursuant to Section 3,

Requirements for an Acceptable Application for Transfer, the Regional
Office shall complete data entry of the basic information contained in
the application and initiate working in parallel with the State Office to
process non-routine or complex applications.

(2) Additional Information. For those applications to be processed in
parallel, the Regional Office and the State Office will determine what, if
any, additional information is necessary to complete or supplement the
application. For all applications, the Regional Office will correspond
with the applicant to obtain the additional information, obtain
watermaster recommendation as described below, and perform any
field review that is also necessary in coordination with staff from the
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(3)

(4)

(3)

(®)
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Adjudication Bureau if the water right is claimed in a pending
adjudication.

Administrative, Hydrologic, and Legal Review. For those applications to
be processed in parallel, the Regional and State Offices will complete a

review of all information submitted, in coordination with the Adjudication
Bureau as needed, and forward appropriate information to the
Hydrology Section and Administration for additional hydrologic, policy,
and legal review as necessary.

Preparation of Staff Memorandum. Once the review is complete, the
Regional Office will prepare a memorandum, with the concurrence of
the State Office if necessary for parallel review, that documents the
review and evaluation of the sufficiency of the information submitted
and whether processing of the application can continue because there
is no clear inconsistency with the criteria set forth in Section 42-222,
Idaho Code. If it is determined that processing of the application can
continue, the Regional Office will complete necessary GIS descriptions,
finalize data entry, and draft conditions for entry into Work Flow.

Rejection or Denial of Application. If it is determined that the application
for transfer should be rejected or can not be approved pursuant to
Section 42-222, Idaho Code, the Regional Office or State Office (for
parallel review) will prepare and issue a preliminary order rejecting or
denying the application. An application for transfer may be rejected if
the applicant fails to provide additional or adequate information
pursuant to the requirements in this Section 5. An application for
transfer that clearly does not satisfy the criteria set forth in Section 42-
222, Idaho Code, must be denied. A rejected application may be re-
filed when adequate information can be provided; a denied application
can not generally be re-ffiled for substantially the same proposed
transfer, unless a showing is made that substantial changes have
subsequently occurred such that the criteria set forth in Section 42-222,
Idaho Code, can potentially be satisfied. In either case, application fees
will be retained. Mote that notice of a rejected or denied application
shall be sent to the applicant by certified mail pursuant to Section 42-
222, iIdaho Code.

Applicant Contest of Rejection or Denial. [f the applicant contests the
preliminary order rejecting or denying the application and requests a

hearing pursuant to Section 42-1701A, /daho Code, the Regional Office
will publish notice of the application for transfer pursuant to Section 42-
222, ldaho Code, including notice of the contested case, and provide
opportunity to protest the application and intervene in the contested
case unless published notice is not required for the application as
described below.
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(7) Public Notice. If it is determined that processing of the application can
continue consistent with the criteria set forth in Section 42-222, /daho
Code, the Regional Office will publish notice of the application for
transfer. In some cases, published notice of the application may not be
required. Pursuant to Section 42-222, Idaho Code, the Department has
discretion to provide notice as deemed appropriate for applications
proposing to change only the point of diversion or place of use in a
manner that will not change the effect on the original or hydraulically-
connected source or affect other water rights.

The timing of the public notice in these steps should remain flexible in
order to streamline or expedite processing of the application. For
example, processing time may be reduced by preparation of draft
documents during the notice period. However, notice should not be
provided prior to determining that the application meets the minimum
requirements described in Section 3 and that there is a clear
understanding by staff regarding the purpose of the transfer. Premature
notice could result in the requirement to republish notice due fo
changes to an application or could result in unnecessary publication
costs where an application is likely to be rejected or denied.

(8) Preparation of Approval Document. If no protest to the application for
transfer is filed under step (7) above, or all protests filed are withdrawn
prior to hearing, the Regional Office will finalize an electronic approval
document and issue an approved transfer, subject to appropriate
conditions, as a preliminary order and complete data updates in Work
Flow. For those applications processed in parallel, the Regional office
will finalize an electronic approval decument and forward the document
to the State Office for final approval and data updates.

(9) Contested Case Proceedings. If protest to the application for transfer is
filed under either step (6) or (7) above, a contested case process will be
completed. The hearing officer will forward electronically any final order
that results from the contested case to appropriate staff to complete
data updates in Work Flow.

Gathering Information Needed for Processing. In completing the steps outlined above,
additional information may be needed for clarification of the purpose and intent of the
proposed change, to further document the information on the application, or to provide a
sufficient basis for determining whether the proposed change satisfies the statutory
criteria for approval. The applicant bears the burden of providing sufficient
information. However, staff should locate and assemble information available in the
department's records that does not require compilation, interpretation, or analysis by an
engineer, geologist, or other technical specialist.

Requests for Additional Information. Correspondence shall be prepared requesting any
additional information needed and providing a reascnable period of time for response
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(generally 30 days). When additional information is requested from the applicant, the
applicant shall be informed of the need for a timely response to avoid delays in
processing. The applicant shall also be informed that the application may be rejected if
the additional information requested from the applicant is not fimely received or is
inadequate. The department can grant additional time to submit the required
information if the applicant submits a written request for additional time and sufficient
justification is provided.

Watermaster Recommendation. Section 42-222, Jldaho Code, requires that the
department shall advise the watermaster of any water district in which the water is used
of any proposed change. The department shall not take final action on an application
for transfer until the watermaster's recommendation has been received and considered.

Delays or non-response from watermasters results in delays in processing applications.
The watermaster shall be informed that a non-response will be considered by the
department to be the watermaster's recommendation not objecting to approval of the
proposed transfer. Department staff should ensure that all watermasters understand
their responsibility to provide recommendations.

Staff to Exercise Judgment. Department staff has discretion to adapt the
requirements set forth herein according to the nature and complexity of a
proposed transfer. While it is important that the information and documentation
requirements are consistently applied, staff is to use sound judgment to avoid
asking the applicant for unnecessary information or seeking unnecessary review
and comment from other state or local governmental entities as these guidelines
are applied.

5a. Evaluation of Authority to File an Application for Transfer.

(1) Presumption Based Upon Department Ownership Records. For any

application for transfer, the department must have sufficient information
to determine that the applicant has the authority to seek the proposed
change in use of the water right(s). The department can presume,
absent information to the contrary, that the applicant is the owner of the
right(s) if the department's ownership records maintained pursuant to
Sections 42-248 or 42-1409(6), /daho Code, list the applicant as the
current owner. The department may need to seek documentation
regarding ownership if there is reason to believe that the depariment’'s
ownership records may be inaccurate. One situation where the
department's records may not confirm current ownership is described
below.

A transfer application filed to change a right (or part thereof) claimed in
a pending adjudication, where the claimed place of use is based on an
accomplished transfer pursuant to Section 42-1425, Idaho Code, must
include adequate documentation demonstrating the applicant's
ownership of the right or authority to make the change.
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(2) Other Acceptable Documentation. If the applicant's name does not
match the name in the department's records for the current owner of the
right{s) sought to be transferred, the applicant must provide evidence of
current ownership or authority to make the proposed change(s).
Adequate documentation can be a warranty or other deed, title policy,
contract of sale or option for purchase by applicant (if contract or option
allows the transfer), or other similar document confirming ownership of
the water right(s) or the authority to change the water right. See
Records Memorandum No. 8 for additional guidance on water right
ownership documentation.

(3) Applicant Does Not Own New Place of Use. If the application for
transfer proposes to change the place of use authorized under the
water right(s), and the applicant does not own the land at the proposed
new place of use, then the applicant must provide documentation that
authorizes the change on behalf of the current owner of the proposed
new place of use, except when the applicant is a municipal provider,
irrigation district, canal company, or other similar entity. Such entities
may only need to provide evidence of their authority to provide water for
the proposed place of use in instances where evidence of such
authority is necessary.

(4) Conditions on Associated Rights. If an application for transfer proposes
a change from or to a system where there is an associated water right
that is not listed on the application as a right being transferred, a
change to conditions for that right is required (other than changes to
conditions resulting from an ownership split), and that right is not owned
by the applicant, then the applicant must provide documentation
authorizing the change on behalf of the current owner of the associated
right.

(5) Authority to Sign on Behalf of an Applicant. If the application for
transfer is signed by someone other than the applicant(s) as listed on
the application, documentation is needed to establish that the signatory
is a representative of the applicant and is authorized to sign on the
applicant's behalf. The documentation can be a copy of a current
“power of attorney” authorizing signature on behalf of the applicant, or
other similar documentation. An application could also be signed by an
officer of a corporation or company, an elected official of a municipality,
or any individual authorized by an organization to sign the application
for a corporation, company, or municipality (if accompanied by
documentation confirming authorization). The signatory’s title must be
shown with the signature.

(6) Corporation, Partnership, Joint Venture, Association, or other Business
Entity. If the application for transfer is in the name of a corporation,
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(7)

(8)

)
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partnership, joint venture, association, or other business entity,
department staff must verify that the organization is a viable and legally
recognizable entity. Department staff will conduct a Business Entity
Search at the Idaho Secretary of State’s  website:
http://www.sos.idaho.gov/. If the Business Entity Search does not
confirm that the corporation, parinership, joint venture, association, or
other business entity is properly registered in the State of Idaho,
department staff will request further clarification from the applicant. The
intent of this search is to ensure that the organization is properly
identified, including identification of individuals with signature authority
and responsibility to conduct the organization’s activity. Department
staff may utilize other available resources to obtain the necessary
information.

Approval of lirigation Entity or Legislature. Section 42-108, Idaho
Code, requires that if the right(s), diversion works, or irrigation system is
represented by shares in a corporation, or owned by an irrigation
district, no change can be made without the consent of such corporation
or irrigation district. This includes the use of such right(s), diversion
works, or irrigation system for mitigation purposes related to a proposed
transfer. Any permanent or temporary change in period of use or
nature of use, in or out-of-state, involving a quantity of water greater
than fifty (50) cfs or a storage volume greater than five thousand (5,000)
acre-feet must also be approved by the legislature if approved by the
department, except that any temporary change within the State of Idaho
for a period of less than three {3) years does not require legislative
approval.

Liens, Morinages, or Contract Restrictions. The department is required
to provide notice to the holder of a security interest in any water right(s)
proposed to be changed if the security interest holder has filed a
request for notice pursuant to Section 42-248(6), Idaho Code. If the
transfer proposes a change that might impact the value of the land such
as moving the place of use or diversion facility to other land or changing
the nature of use and the land from which the water right is proposed to
be transferred is subject to liens, mortigages, or other contract
restrictions affecting the right to transfer the water, a notarized
statement or a statement on official letierhead signed by an authorized
representative of a mortgage company or similar entity is required from
the holder of each such lien, mortgage, or contract (see Transfer
Processing Memorandum Ne. 10).

Municipal Provider. If an application for transfer proposes to change
the nature of use of a water right to municipal purposes in the name of a
municipal provider for reasonably anticipated future needs, the
applicant must provide documentation to establish its qualifications as a
municipal provider as defined in Section 42-202B, ldaho Code.
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(10) Agreement not to Divert. The applicant must describe any agreement

or commitment not to divert water under the right(s) proposed for
transfer such as a lease to the water supply bank (WSB), enroliment in
the federal Conservation Reserve Enhancement Program (CREP) or
dedication of the right for mitigation purposes.

5b. Evaluation of Water Right Validity.

For any application for transfer, the department must determine the validity of the water
right(s), or part thereof, proposed to be changed. The following factors must be
considered when processing an application for transfer and may require additional
information from the applicant.

(1)

(2)

Rev, 8.3

Depariment Records. For any application for transfer, the department
must determine that a right, or part thereof, proposed to be transferred
is valid and has not been lost by forfeiture or partial forfeiture. The
department will presume, absent other information indicating forfeiture,
that the right has not been forfeited if the department's water
measurement records, aerial photography, remote sensing, or other
information, shows use of water during the previous, consecutive, five-
year period. The department will also presume that the right has not
been forfeited when it is claimed in a pending adjudication or initially
decreed in an adjudication within the previous five-year period. If staff
makes a field inspection (all fransfers seeking a change to a right
evidenced only by a claim are to be field inspected or otherwise
reviewed, see Transfer Processing Memarandum No. 1 as revised in
Section 5b.(4) below), information must be gathered conceming the
current status of diversion and delivery facilities and the apparent recent
use of water.

Other Acceptable Documentation. If the records available to the
department do not establish that a right has been used within the
previous, consecutive, five-year period (except as provided in (1) above
or for a right held by a municipal provider for reasonably anticipated
future needs pursuant to Section 42-223(2), Idaho Code), the applicant
must be asked to provide written documentation demonstrating that the
right has been used within that time period. Examples of appropriate
documentation include power records for pumps used to divert water
under the right, Farm Service Agency (FSA) crop production records,
receipts or other evidence of expenditures or revenue from the use of
water under the right, and adequate affidavits of objective persons
having actual knowledge of the uses of water under the right.
Alternatively, if the right has not been used within the previous,
consecutive, five-year period, then the applicant must be asked to
provide information showing that exceptions or defenses to forfeiture
are applicable. Exceptions or defenses to forfeiture include those set
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(3)

(4)

forth in Section 42-223, Idaho Code; extensions provided for in Section
42-222, Idaho Code; and case law relating to factors such as
resumption of use, unavailability of water when needed, or non-use
when other water is available. Note that filing an application for transfer
does not toll the statutory period for forfeiture of a water right due to
non-use.

Validity of Unchanged Parts of a Water Right For applications for
transfer proposing to change part of a water right or rights, the

remaining part(s) of the right(s) that are not involved in the proposed
transfer are generally not subject to a finding of forfeiture as part of the
transfer action by the department.® In addition, the remaining part(s) of
the right(s) are generally not subject to any additional conditions beyond
the requirements of the original rights). = However, in some
circumstances, department staff may be required to perform a
comprehensive forfeiture analysis for the remaining part(s)} of the
right(s) to determine if a transfer can be approved. For example, a
transfer application proposing to change part of the irrigated acres
within a permissible place of use may require a comprehensive review
of all the acres within the permissible place of use fo determine if there
are sufficient acres available to be transferred. When there has not
been a comprehensive forfeiture analysis performed for the remaining,
unchanged part(s) of the right(s), a remark will be included for any
remaining part(s) of the right(s) to indicate that an approved transfer
does not confirm the validity of the remaining, unchanged part(s) of the
right(s).

Statutory or Beneficial Use Claims. Applications for fransfer proposing
to change a water right based on a statutory or beneficial use claim

must be reviewed to determine the validity, priority date, and extent of
beneficial use established under the claimed right. Review must
include field verification or other means to verify the right. This memao
effectively revises the means of verification as required in Transier
Processing Memorandum No. 1. In addition, the applicant must be
asked to provide information confirming the priority date of the claim.
Adjudication staff must also be consulted for questions regarding review
of the priority date if the claim is filed in a pending adjudication. A
transfer approval for the water right {or part thereof) based on a claim
shall incorporate the department's findings regarding the validity of the
right. If a statutory or beneficial use claim is the basis for a pending
claim in an adjudication, adjudication staff shall be notified of the results
of the validity review, and the claimant shall be informed of the findings.

® Section 42-350, Idaho Code provides a process for revocation of a license at any time after issuance of
the license upon a finding by the Director that the water has not been put to beneficial use for a period of

five years.
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5¢. Injury to Other Water Rights

For any application for transfer, the department must determine whether the proposed
change will injure any other rights, whether junior or senior in priority to the right being
changed. The following factors must be considered when processing a transfer and
may require additional information from the applicant.

(1)

(2

(3)

4)

(5)

Rev. 8.3

Reduction in Quantity of Water Available to Other Water Rights.
Whether the amount of water available under an existing water right,
senior or junior in priority, will be reduced below the amount recorded
by permit, license, decree, or valid claim, or the historical amount
beneficially used by the right holder, whichever is less. Consideration
of this factor may require an analysis of the timing and location of return
flows both before and after a proposed change to determine if the
change will reduce the supply available to other water rights.

Rotation. Whether a proposed change in the point of diversion of a
water right that has been delivered in rotation with delivery of other
water rights will result in significant additional losses borne by the water
rights remaining in rotation.

nable Effort or Expense. Whether the holder of an existing
water right will be forced to an unreasonable effort or expense o divert
water under the existing water right.

Existing ground water rights are subject to reasonable pumping level
provisions of Section 42-226, /daho Code, as well as applicable court
decisions (e.g., Parker v. Wallentine, 103 Idaho 508, 650 P.2d 648
(1982), regarding in part the obligation to pay increased costs to divert
an existing right).

An application for transfer that is approved to provide alternate points of
diversion from ground water under one or more municipal water rights
io develop or expand a common delivery system shall include
conditions of approval to identify the point(s) of diversion authorized
under each right prior to the transfer. The purpose of the condition is to
provide for future administration of water rights in situations where
increased municipal pumping over time is determined to cause injury
through interference with other nearby wells.

Unusable Water Quality. Whether the quality of water available to the
holder of an existing water right would be made unusable for the
purposes of the existing right.

Mitigation. Whether mitigation would be needed to prevent injury fo an
existing water right that would be injured otherwise.
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Unless agreed to in writing by the holder of an existing right, the only
mitigation that can be considered acceptable by the department is the
provision of replacement water in the full amount of the injury, at the
same time injury would otherwise occur, and of acceptable water quality
at the point of diversion for the existing right.

For applications that propose to move the point of diversion for a water
right to divert and use ground water from one location to another within
the ESPA, including any modeled tributary aquifers, mitigation is
required for transfer approval when all of the following conditions occur:
(a) the transfer would result in increased depletions (transient or steady
state) greater than 10%, to any hydraulically-connected reach of the
Snake River; (b} the increased depletion (transient or steady state) to
the reach Is greater than 2 acre-feet per trimester; and (c) the
depletion, at steady-state conditions, to the reach is greater than 10% of
the total depletion to all reaches resulting from the diversion under the
proposed transfer. VWhen greater increases in such depletions would
occur, acceptable mitigation includes reduction in the quantity of ground
water diverted and depleted such that there is no increase in depletions
{for transient-state increases, no more than 5 percent over pre-transfer
depletions so long as de ficient mitigation is approximately equal to
excess mitigation) for each hydraulically-connected reach of the Snake
River requiring mitigation. When this form of mitigation is proposed, the
quantity of ground water diverted may be increased periodically (no
more frequently than annually} if supported by an analysis of the timing
of calculated depletions (transient to steady-state) to reaches of the
Snake River that are hydraulically-connected to the ESPA for the paints
of diversion both before and after the proposed transfer. However, the
proposed schedule for increased diversions must be set forth in the
application for transfer.® See Section 3(12) for additional guidance.

Increased reach gains from other proposed ESPA fransfers (offsetting
transfers) can be used to provide part or all of the mitigation necessary
for reaches requiring mitigation due to increased depletions (as
determined by a stand-alone analysis of each individual transfer as
described above). If approved, the transfers will not require mutual
dependence for ongoing mitigation. However, any approval issued on
the basis of offsetting transfers shall include conditions of approval to
address future changes back to the original point(s) of diversion or
future changes to a new location. In addition, conditions of approval

# |f the transfer is approved with mitigation by reducing the amount of ground water withdrawn, and as a
result the reach gains to one or more other hydraulically-connected reaches of the Snake River increase,
then the applicant shall retain the right to receive credit for the increased reach gains. Such credits can
not currently be used because there is no administrative system in place to recognize such credits. In the
event that an administrative system is created in the future whereby such credits available at that time
can be recognized, the applicant shall retain the right to the pessible future use of such credits, which

shall be reflected in a condition of approval for the transfer.

Rev. 8.3
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shall be included to address changes that would result in increased
impacts to reaches of the Snake River due to differences in priority date
between the rights involved in the offsetting transfers. Such changes
could result in injury to surface water rights in connected reaches of the
Snake River in the event of a curtailment order affecting ground water
rights in the ESPA. See the Department's August 13, 2007 memo
entitled, “ESPA Transfer Spreadshest Version 3.1 — Implementation
and Use" for further guidance.

{6) Ground Water Management Area or Critical Ground Water Area.
Whether the point of diversion for a ground water right would move from

cutside the boundaries of a critical ground water area (CGWA) or
ground water management area (GWMA) to within the boundaries of a
CGWA or GWMA, or whether the point of diversion would move from
within the beundaries of a GWMA to within the boundaries of a CGWA,

An application for transfer proposing such a change in the location of
the point of diversion for a ground water right is not approvable unless
the applicant proposes acceptable mitigation to prevent injury to other
water rights. For cold water (85° F or less) GWMAs over the ESPA,
mitigation beyond that satisfying condition (4) above will not be required
at this time as a condition of approval, unless injury would occur fo a
water right to divert ground water or injury would occur to a water right
to divert surface water that has not been offset by stipulated agreement
or through a mitigation plan approved by the department,

{7y Change of Source. Whether the source would be changed from ground
water to surface water, or from surface water to ground water.

Section 42-222, Idaho Code does not provide for a change from a
ground water to surface water source, or from a surface water to ground
water source. An application for transfer proposing such a change in
source is not approvable unless the ground water and surface water
sources are so interconnected that they constitute the same source for
purposes of a proposed change in point of diversion. The ground water
and surface water sources must have a direct and immediate hydraulic
connection (at least 50 percent depletion in original source from
depletion at proposed point of diversion in one day). The existing point
of diversion and proposed point of diversion must be proximate such
that diversion and use of water from the proposed point of diversion
would have substantially the same effect on the hydraulically-connected
source as diversion and use of water from the original point of diversion.
If such application for transfer is approved, the changed water right
shall be administered no differently than any other water right from the
surface water source. If approved, the source for a change from a
surface water source to a ground water source should be listed as
ground water tributary to the surface water source.
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(&)

(9)

Additional Considerations.

Changing Aquifer Source. Whether a proposed change in point of
diversion for a ground water right is from one aquifer to another aquifer.

An application for transfer proposing to change the point of diversion
from one distinct aquifer to a totally separate aquifer Is not approvable,
just as an application for transfer proposing to change the point of
diversion for a surface water right from one distinct surface water
source to a totally separate surface water source is not approvable.

Conveyance Losses. Whether the proposed change would move part
or all of a right from a canal impacting conveyance losses associated
with the delivery of multiple water rights in the canal.

If such application for transfer is otherwise approvable, the approval
must require that the applicant retain an appropriate amount of water in
the canal to prevent any additional reduction in the amount of water
available from the canal to fill other water rights because of the portion
of the conveyance losses that, prior to the transfer, were attributable to
the right being transferred.

In addition to the considerations above, the following

information may be needed to evaluate injury involving an application for transfer for a
ground water right, depending on the specific circumstances of the proposed transfer. [f
the information is not available in the department’s records, the applicant must provide
the following information that department staff determines is necessary:

(1)

(@)

(3)

(4)

Rev. 8.3

Location of Nearby Wells. The location of the nearest production well,
including domestic wells, to the proposed point of diversion, and if
different, the nearest production well down gradient from the proposed
point of diversion (the location of other nearby production wells may
also be required);

Location of Nearby Springs. The location of nearby springs from which
water is diverted under existing rights, including domestic uses, that
could be affected by ground water diversions from the proposed point of
diversion;

Ground Water Levels. The depth to water, the stability of ground water
levels, or the stability of confined aquifer pressures, in the area of the
proposed point of diversion; and

Water-Bearing Zones. The depth and thickness of water-bearing

zones, including identification of the zone or zones sought for the
proposed use.
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5d. Enlargement of Use

For any application for transfer, the department must determine whether the proposed
change will enlarge the use of water under the water right(s). Enlargement will occur if
the total diversion rate, annual diversion volume, or extent of beneficial use (except for
nonconsumptive water rights), exceeds the amounts or beneficial use authorized under
the water right(s) prior to the proposed fransfer. The following factors must be
considered when processing an application for transfer, which may require that
additional information be provided by the applicant:

(1) Diversion Rate, Annual Diversion Volume, and Number of Acres
Licensed or Decreed. The authorized diversion rate, annual diversion
volume (ground water rights only and certain surface water rights), and
number of acres autherized for irrigation (if applicable), as licensed or
decreed for the water right, shall not be increased. If the annual
diversion volume is not specifically stated on the license or decree for a
ground water right, then the amount will be based on the most current
standards adopted by the department unless the applicant can show a
larger amount has been reasonably diverted and beneficially used.

(2) Beneficial Use. An application for transfer proposing to change the
place of use or nature of use for all or part of a water right or water
rights, which change would not result in an equivalent reduction in
beneficial use under the original right(s), will be presumed to enlarge
the water right(s). For example, hydropower use cannot be added to a
right used for irrigation, even though no additional water would be
diverted for the hydropower use. The irrigation use, or part thereof,
could be changed to hydropower use by reducing the irrigation use by
an equivalent amount, or the new use could be provided without
reducing the irtigafion use by obtaining a new permit to appropriate
water for hydropower use.

(3) Stacked Water Rights. Water rights are “stacked” when two or more
water rights, generally of different priorities and often from different
sources, are used for the same use and overlie the same place of use.
Water rights for irrigating a permissible place of use are not necessarily
stacked when the water rights in total provide for irrigating up to the
maximum acreage authorized within a permissible place of use. An
application for transfer proposing to “unstack” one or more water rights
used for irrigation or other use, without changing all the rights for the
same use, is presumed to enlarge the water right. However, the place
of use for a supplemental irrigation right may be changed for continued
use as a supplemental irrigation right at a different place of use without,
by definition, enlarging the original right or the supplemental right
proposed for transfer, so long as the primary rights at the original and
proposed places of use provide comparable water supplies. In other
words, use of the supplemental right at the proposed place of use can
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(4)

not materially exceed use of the supplemental right at the current place
of use.

Changing Supplemental Right fo Primary Water Right. A supplemental
irmigation right is a stacked water right authorizing the diversion of water

for irrigation from a secondary source to provide a full supply for crops
when used in combination with a primary right. A supplemental right
can provide additional water in conjunction with a primary source, or at
times when the primary source is unavailable. The use of a
supplemental right is dependent on the supply available under the
associated primary right and can be highly variable from year to year.
An application for transfer proposing to change a supplemental
irrigation right to a use as a primary water right for irrigation or other use
will be presumed to enlarge the supplemental right. An exception is
when the applicant can clearly demonstrate, using historic diversion
records for the supplemental right as described in (5) below, or other
convincing water use information, that there would be no enlargement
of the water right being changed or other related water rights. Evidence
of the quantity of water beneficially used under the primary right must
be accompanied by some evidence of the quantity of water used under
the supplemental right to qualify as “convincing water use information.”
The supplemental right must have been used on a regular basis (used
more than 50 percent of the time). Insufficient data will be grounds to
reject the application because the department will not be able to
ascertain if the right will be enlarged.

If an application proposes to change only a portion of a supplemental
irrigation right to a use as a primary water right, the application is not
approvable unless the extent of beneficial use under all associated
rights prior to the transfer will be proportionately reduced or transferred
to another place of use to avoid enlargement of the remaining portion of
the supplemental right. The associated right(s) will not need to be
reduced if the entire supplemental right will be changed through the
transfer,

A general exception to the presumption of enlargement when changing
a supplemental right to a primary right applies when the supplemental
right is a storage right. Section 42-222(1), Idaho Code, provides that a
transfer of a water right for the use of stored water for irrigation
purposes does not constitute an enlargement in the use of the original
water right, even when maore acres are irrigated, provided that no other
water rights are injured.

(5) Historic Beneficial Use. For an application for transfer seeking to
change the nature or purpose of use, or season of use, including for a
supplemental water right, the historic extent of beneficial use under the
right must not be enlarged. The extent of historic beneficial use may
Rev. 8.3 29
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(6)

)
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also have to be considered for other proposed changes in the place of
use under some circumstances when there are other sources of water,
such as natural subirrigation, even when the purpose of use or period of
use are not proposed to be changed. For a transfer seeking to change
a water right for irrigation, the consumptive water use based on the
cropping pattern or rotation, or estimated from records of water diverted
and system efficiency, for the most recent, five consecutive years is
presumed to provide a reasonable basis to establish historic use under
the water right proposed for transfer, unless information provided by the
applicant supports using a longer historic period. Exceptions or
defenses to forfeiture may also justify extending the time period
considered in establishing the historic use prior to the proposed
transfer. The highest-year historic consumptive use (i.e. highest-use
crop rotation using a climatic average for crop water use estimates),
except for supplemental rights, will be the basis for the annual volume
of consumptive use available for transfer. When it is necessary to
determine the historic consumptive use under a supplemental right, the
average annual historic consumptive use, over an appropriately
representative time period not less than five years but that may require
greater than five years, will be the basis for the volume available for
transfer. For supplemental irrigation rights, a representative time period
will include years with both good and bad surface water supplies for the
area. In some rare instances, the diversion rate, the annual diversion
volume, and season of use could also be limited based on the extent of
historic use.

For an application for transfer seeking to change the place of use under
a supplemental water right for use in conjunction with a different primary
right, the historic extent of beneficial use under the right must nat be
enlarged. For such changes, information regarding the historic
availability or reliability of supply of the rights being supplemented
(primary rights), both before and after the proposed change, is
presumed to provide a reasonable basis to establish historic use under
the supplemental right proposed for transfer.

Period of Use. An application for transfer, which proposes an increased
period of use in connection with a changed nature of use for ground
water, is presumed not to be an enlargement in use if the rate of
diversicn, total annual volume diverted, and annual volume of
consumptive use are not increased. However, a change to an
increased period of use for a surface water right is presumed to be an
enlargement and would cause injury where there are junior priority
rights that rely on surface water during the time period outside of the
historic period of use for the right proposed to be changed.

Confined Animal Feeding Operations. For the purpose of quantifying
the amount of water needed or used in connection with a confined
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animal feeding operation, such as a feedlot or dairy, the water use will
be considered fully (100 percent) consumptive,

(8) Fish_Propagation. An application for transfer, which proposes to
increase the number or volume of raceways in a fish propagation
facility, will not be presumed to be an enlargement of the water right,
unless the diversion rate or annual volume of water diverted are
proposed to be increased.

(9) Disposal of Waste Water. An application for transfer filed to provide for
the disposal of wastewater, by land application on cultivated fields or
other beneficial use disposing of the wastewater, resulting from use of
water under non-irrigation uses such as a dairy or other confined animal
feeding operation, or "municipal” or “industrial” water rights where the
use of water is considered to be fully consumptive, is not considered an
enlargement of the commercial, municipal, or industrial water right.
While not an enlargement of the water right, such use of wastewater
must not injure other water rights (see Application Processing
Memorandum No. 61 as revised under Section 1 of this memorandum)
and must comply with best management practices required by the
ldaho Department of Environmental Quality, the U. S. Environmental
Protection Agency, or other state or federal agency having regulatory
jurisdiction.

(10) Enhanced Water Supply. An application for transfer, which proposes to
change a point of diversion from a surface water source to a new
location where the water available is greater or more reliable, such as
moving from the tributary of a stream downstream to the mainstem of
the stream, is presumed to enlarge the water right, unless the proposed
change is subject to conditions limiting diversion of water at the
proposed new point of diversion to times when water is available and in
priority at the original point of diversion.

(11) Water Held for Reasonably Anticipated Future Needs. Section 42-222,
idaho Code, provides that when a water right, or part thereof, to be

changed is held by a municipal provider for municipal purposes, that
portion of the right held for reasonably anticipated future needs can not
be changed to a new place of use outside the service area of the
municipal provider or to a new nature of use. See Seclion 42-2028,
Idaho Code for applicable definitions related to municipal water use.

{12) Changing the Purpose of Use for a Water Right to Municipal Purposes.
An application for transfer, which proposes to convey an established
water right to a municipal provider and change the nature of use to
municipal purposes, as defined in Section 42-202B, /daho Code, shall
not be approved without limiting the volume of water divertible under the
right to the historic consumptive use under the water right prior to the

Rev. 8.3 31

WATER LAW HANDBOOK — APPENDICES © 2020 GIVENS PURSLEY LLP Page 167

541598 50.doc



(13)

(14)

(19)

(16)

Rev. 8.3

proposed change. If the proposed fransfer involves a surface water
right, the transfer shall not be approved without also limiting the right to
the historic period of use under the right prior to the proposed change.

Historic Use Recognized for Municipal Purposes. An application for
transfer, which proposes to change the nature of use to municipal

purposes for a water right established and held by a municipality that
lists the purpose(s) of use as some combination of domestic,
commercial, industrial, or irrigation, where those uses have historically
been essentially for municipal purposes, as defined in Section 42-202B,
Idaho Cade, will not be presumed to be an enlargement of the right and
will not require limitation to the historic consumptive use under the right.
However, the change will be subject to the annual diversion volume, if
specifically stated on the water right license or decree.

Stored Water. Section 42-222(1), Idaho Code, provides that a transfer
of a water right for the use of stored water for irrigation purposes does
not constitute an enlargement in the use of the original water right, even
when more acres are irrigated, provided that no other water rights are
injured.

Conveyance Losses. An application for transfer, which proposes to
change the purpose of use for a portion of a water right covering
conveyance losses to a use that would provide for irrigating additional
acres, or other additional use, is presumed fo be an enlargement of the
water right.

Measuring Requirements for Ground Water Diversions in the ESPA and

Modeled Tributaries. Any water right transfer authorizing one or more
changes to the diversion and use of ground water approved subsequent
to the date of this memorandum shall include a condition of approval
that requires the installation and maintenance of one or more
measuring devices or means of measurement approved by the
department. Until and unless changed pursuant to Section 42-701,
Idaho Code, the following flow meter installation is required for the
transferred right prior to diverting and using ground water under the
transferred right:

a. One or more magnetic flow meters shall be installed, as
required by the department, having an accuracy of 0.5
percent of rate of flow for flow velocities between 0.1 and 33
ft/sec in pipe sizes up to 4 inches in diameter and for flow
velocities between 0.1 and 20 ft/sec in pipe sizes greater than
4 inches in diameter;

b. Each magnetic flow meter must be installed and maintained
in accordance with the manufacture’s specifications and
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equipped with an LCD backlit display unit that displays
instantaneous flow rate and total volume of water diverted in
accordance with the department's requirements;

c. Each magnetic flow meter must provide analog output for
flow rate, scaled pulse frequency for total volume of water
diverted, and an RS232 port for communications.

In any transfer approval, the department may require, prior to diversion
under the approved transfer, that each magnetic flow meter must be
equipped with a data logger specified by the department and capable of
storing 120 days of data including dates and cumulative volume of
ground water diverted updated daily, as a minimum. If installation of a
data logger is not required at the time of transfer approval, the
department will condition the transfer approval that installation of a data
logger may be required in the future.

Detailed specifications for the above requirements will be provided by
the Water Distribution Section of the department upon request. A
municipal provider subject to other measurement provisions that satisfy
the department's measuring and reporting requirements are exempt
from the above condition. Wells used solely for domestic use as
defined under Section 42-111, /daho Code or stockwater use under
Section 42-1401A, ldaho Code are also exempt from the above
condition. Water use for domestic and/or stockwater purposes in
addition to any other purpose (e.g. commercial use) in a common
system is not exempt from the above condition. Holders of ground
water rights seeking approval of a fransfer for diversion through existing
systems or for irigation systems m ay request a variance from the
above requirements (at any time before or after approval), which may or
may not be granted.

5e. Local Public Interest

For any application for transfer, the department must consider whether the proposed
change(s) are in the local public interest as defined in Section 42-202B(3), /daho Code.
Consistent with earlier guidance herein regarding use of discretion and sound judgment,
department staif is to address pertinent items from the following list, as well as other
issues that are pertinent to specific circumstances, in considering whether sufficient
information has been provided regarding local public interest issues and effects on the
public water resource. When there are one or more significant questions about whether
a particular transfer would be in the local public interest, additional information from the
applicant or comments from other state or local governmental entities that have
germane expertise on local public interest issues must be sought. In most cases, the
applicant should gather the information and submit it to the department rather than
department staif sending a form leiter to other agencies seeking comment, unless the
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local agency requests direct contact with the department. Staff should inform the
applicant of their responsibility to provide the information to the department.

(n

()

(3)

4)

(%)

Recreation, Fish, and Wildlife Impacts. The effect the proposed transfer
could have on the public water rescurce in relation to recreation, fish,
and wildlife resources in the local area that would be affected by the
proposed change (Transfer Processing Memoranda Nos. 19 and 21
provide guidance related to state protected river reaches and minimum
stream flow reaches);

Water, and Hazardous Substance Standards. Whether the proposed
transfer would comply with applicable water and hazardous substance
standards designed to protect the public water resource;

Local and State Reguirements. Whether the proposed transfer would
comply with local government and state government, if any, planning
and zoning ordinances, regulations, records of decisions, or policies
affecting the public water resource (e.g. requirement of a local
government to use surface water for irrigation for developments
involving land use changes pursuant to Section 67-6537, /daho Code is
considered an expression of local public interest);

Neighboring Jurisdictions. Whether the proposed transfer would
comply with existing requirements for land use and other uses of natural
resources affecting the public water resource, if any, adjacent to the
place of use proposed by the transfer but beyond the jurisdiction of the
local government having authority or control over the proposed place of
use; and

State Water Plan. Whether the proposed transfer would be compatible
with the objectives and policies of the State Water Plan pertaining to the
local public interest.

5f. Beneficial Use and Conservation of Water Resources

For any application for transfer, the department must consider whether the proposed
use of water is a beneficial use consistent with the conservation of water resources
within the State of Idaho. The following factors must be considered when processing a
transfer and may require additional information from the applicant:

(1)

(2)

Rev. 8.3

Efficiency of Diversion and Use. Whether the water delivery and

distribution/application systems for the use proposed by the transfer
would be consistent with contemporary standards for reasonably
efficient use of water.

Diversion Rates for Irrigation Use. Whether the proposed transfer, if
involving irrigation, proposes a diversion rate in excess of 0.02 cfs per
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(3)

acre of land irrigated (see Section 42-220, Idaho Code), and if the
application for transfer proposes a higher diversion rate, whether the
higher rate would be justified based on soils, crop types, irrigation
system, climate, and reasonable conveyance losses from the point of
diversion to the place of use. A higher diversion rate may also be
justified for irrigating lands that because of public access can only be
irrigated during certain times of the day (see Application Processing
Memorandum No. 60). For the irrigation of five acres or less,
justification is not necessary for a diversion rate of up to 0.03 cfs per
acre (see Application Processing Memorandum No. 17). If the right
proposed for transfer is based on a decree or license authorizing a
diversion rate greater than 0.02 c¢fs per acre, then additional justification
is not necessary unless:

a. The proposed transfer would change the place of use to a
new place of use, rather than simply rearranging acreage at
the general location of the existing place of use;

b. The proposed transfer would change the point of diversion
with the intent to abandon the existing conveyance system
and replace it with a new conveyance system that would
reduce conveyance losses; or

c. The proposed transfer would add additional rights to an
existing place of use from the same source as the existing
water right(s) at the place of use.

State Water Plan. Whether the proposed transfer would be compatible
with the objectives and policies of the State Water Plan pertaining to
beneficial use and conservation of water resources.

5g. Effect on Economy of Local Area

In the case where the proposed place of use is outside of the watershed or local area
where the source of water originates, the department must consider whether the overall
effects of the change proposed by the transfer would adversely impact the economy of
the watershed or local area. The economic effect of the proposed transfer should be
measured by assessing the following factors resuiting from the change in use of water:

(1)

@)

()

Rev. 8.3

Changes in Employment. Estimated changes in current and projected
short-term and long-term employment;

Changes in Economic Activity. Estimated changes to shorf-term and

long-term changes in economic activity; and

Stability of Economic Activity.
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5h. Effect on Agricultural Base of the Local Area

Section 42-222(1), Idaho Code, provides that a change in nature of use from agricultural
use shall not be approved if it would significantly affect the agricultural base of the local
area. Depariment staff should presume the phrase “change in nature of use from
agricultural use” can only be significant if the application for transfer proposes a change
in nature of use for irrigation rights. Other water rights may authorize use in a process
that is related to agriculiure, such as commercial use for a dairy or an industrial use for
a potato processing plant, but these uses are usually small enough compared to
irrigation uses that a proposed change in these uses is presumed to not be significant.
It is possible that a change in nature of use of a fish propagation water right authorizing
diversion of a large flow rate might invoke this provision if fish propagation is interpreted
to be an agricultural use.

The boundaries of the "local area” may be determined by considering one or any
combination of the following:

(1)  the boundaries of local government or the combined boundaries of
local governments that cooperatively share plans for transportation,
recreation, environmental quality, and similar water uses;

(2) the boundaries of any taxing entities or districts created, including
school districts, that rely directly upon tax receipts for businesses that
might be affected by a reduction in agricultural production;

(3} areas of common socio-economic values and operations, including
those created by a) water delivery entities, b} similar agricultural crops
grown, or c) the areas where agricultural processing facilities derive
the agricultural products processed, or;

(4)  natural geographic features that separate various areas, particularly
hydrologic basin separations.

Whether the change would significantly affect the local agricultural base may be
determined by considering one or any of the following factors:

(1)  Financial Impacts on Local Governments. The financial impact the
change will have on local governmenis, combinations of local
governments, taxing entities, or districts within the local area that
derived income from the agricultural use;

(2) Financial Impacts on Others. The financial impact the change will
have on water delivery entities, the ability of farmers to continue to
grow and harvest the crops previously grown, and the ability of
processors of agricultural products to obtain the products necessary for
business viability;
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()

4)

()

Rev. 8.3

Agricultural Job Displacement. The degree to which those working in

agriculture will be displaced or will lose income resulting from the
proposed change;

Agrarian Lands. The degree to which agrarian lands are taken out of
production; or

Financial Impact on Overall Economy. The financial impact on the
overall agricultural economy of a local area.
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Transfer Memo No. 24 - Subject Index December 21, 2009

acceptable application 7-15

accomplished change 4, 8, 19

additional infermation requirements 16, 18-35
adjudication 2,4, 8,17, 19, 22-23

agricultural base 1, 36-37

amendment of application 15-15

approval document 9, 18

assignment of application 16

associated water rights 7-9, 13, 20, 29

authority to file application 1, 8-9, 12, 16, 19-21
beneficial use 1,9, 35

beneficial use, histaric 4-5, 14, 24, 28-32

business entity 20-21

canal company 8, 11, 20

claim to a water right 2-4, 8-9, 17, 19, 22-24
conditions of approval 2-4, 8-9, 17-18, 20, 23-26, 31-33
confined animal feeding operation, CAFO 3,7, 30-31
conservation of water 1, 34-35

Caonservation Reserve Enhancement Program, CREP 12, 22
consolidation of acreage 3

consumptive use 2, 4,7, 14, 30-32

contested case 17-18

conveyance loss 27, 32-33, 35

correction of errors 3, B

critical ground water area or ground water management area, CGWA or GWMA 26
data entry of application/approval 16-18

denial of application 16-18

diversion rate for irrigation use 3, 5, 28, 34-35
diversion, delivery and application system &, 8, 10-11, 15, 21-22, 24, 33-35
domestic use 15, 27, 32-33

economy 1, 35, 37

efficiency of water use 14, 30, 34-35

elements of a right 2-5, 7, 12

employment 35

enforcement 5-6

enhanced water supply 31

enlargement of right 1-5, 11, 14-15, 26-33

error correction 3,6

ESPA depletion 12-14, 25-26, 32-33

ESPA spreadsheet 12, 14, 26

exchange 2

filing fee 7,12, 15-17

fish propagation 7, 31, 36

forfeiture 22-23, 30

generally described place of use 6, 10, 15

ground water 10, 12-14, 24-30, 32-33

ground water management area or critical ground water area, GWMA or CGWA 26
historic beneficial use 4-5, 14, 24, 28-32

in-stream stock water 6-7

injury 1-3, 5-6, 11, 13, 24-27, 30

intensified use of water 7

interference 24

irrigation district 3, 6, 8, 10-11, 20-21

land application of wastewater 3,7, 11, 31
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legal description 2-6, 10-11

legislative approval 21

lien, mortgage 11, 21

local government 19, 33-34, 36

local public interest 1, 33

map 6, 10-11

measurement 11, 22, 32-33
memarandum, staff 17

minimurmn requirements for application 7-15
mitigation 2,7, 13-14, 21-22, 24-26
mortgage, lien 11, 21

municipal 3, 6, 8-11, 20-22, 24, 31-33
notice 16, 18

offsetting transfers 14, 25-26

ownership 4-5, 8-9, 12, 16, 19-20

parallel processing 16-19

period or season of use 2, 8 10, 14, 21, 29-30
permissible place of use 4, 15, 23, 28
prescribed boundaries 3, 6

primary water right 28-30

protest 1, 17-18

public interest 1, 33

public notice 16, 18

reascnable pumping level 24

reasonably anticipated future needs, RAFN 6, 9, 21-22, 31
recreation, fish and wildlife 34, 36

refined description 5

refund 6-7, 15

rejection or denial of application 16-19, 29
relinquishment 5

replacement of point of diversion 5
season or period of use 2, 8 10, 14, 21, 29-30
security interest 21

signature 12, 16, 20-21

source of water 1, 10, 18, 26-30, 35

split rights 5, 20

spreadsheet, ESPA 12, 14, 26

stacked water rights 28

staff judgment 19

staff memorandum 17

State Water Plan 24-35

stock water 6-7, 33

storage nght 21, 29, 32

supplemental right 14, 28-30

surface water 2, 5, 10, 26-28, 30-32
validity of right 1, 11, 22-23

wastewater 3,7, 11, 31

water quality 24-25, 34

Water Supply Bank 12, 22

watermaster recommendation 16, 19
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Appendix M: IDWR GUIDANCE ON MUNICIPAL WATER RIGHTS
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o RECEIVED
L .e of Idaho

D 5 199
DEPARTMENT OF WATER RESOURCES.. -,
STATE OFFICE, 373 W. Franklin Street, Boise. Idaho )
Mailing address: )
Startehouse
Dolse, idaho 83720
(208) 384-2215
MEMORANDUM
TO: Pave Tuthill
FROM: Phil Rassier PSK
DATE: May 7, 1979 :

RE: Municipal Water Rights - Statutory Background

The 'general law regarding the quantity of @ municipal water right appears
to.be that 2 city may ecquire a preferred Tight to store or.appropriate
more. water than is immediately ne , thus allowing for growth of the
city. .

This position was adopted by the Idaho court in the case of Beus v. City
oE Sods Sprinfs 62 Idasho 1, 107 P.2d 154 (1940). However, in that case
the court relied principally upon the provisions of Idaho Code Ann § 49-1132

{1932) which was repsaled by 1951 Sess, Laws. Ch. 47, § 17, P. 57. The
text of former I.C.A. 49-1132 stated:

49-1132, Water, light, and power plants--Acquisition and oper-
ation-~Charges for ssrvice.--Acquire by purchase, or otherwise,
waterworks systems or plants, and also light and power plants, or
any parts or portions thereof, and construct, enlarge, extend,
repair, alter and improve such plants or eithar of them, or any
parts thersof, and to supply the municipality and the inhabitants
thereof with water, light and power, or either, and to charge
privata persons and corporations therefor; to supply any excess
water, light and powsr, or either, to persons (including munici-
pal and private corporations) without the limits of the municipality,
and to charge therefor; but all such charges, rates or revenues
shall be reascnable and shall be uniform and equal to all alike

and based upon the ssrvice supply snd proportionately, without
discrimination in favor or against apy person or persons whatsoever.

"In fixing said charges, rates or revenues, said municipal corpora-
tion shall have the right te take into considaration and include,
in sddition to all of its other expenses and costs incurred in

the operation of said plants, esny or all of the following items;
any intersst.on any bonded or other indabtedness created in order
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[ il

Dave Tuthill -2- May 7, 1978

to acquire, construct, enlarge, extond, repair, alter and improve
such plants, or any of them; s sinking fund to meet snid indebted-
ness; and o fund te meet ond provide for any deprecistion on said
plants, snd to provide for extensions oy cquipment necessary to
meet the needs of the community served.!

The closest comparable provision [resontly existing in the Idaho Code is
§50-323 (1967) which is as follows:

"S50-323. Domestic water systems.--Cities are hersby empowcred to:
establish, crsate, develop, maintain and opearate domestic water
systems; provide for domestic water from wells, streams, water
sheds or any other scurce; provide for storage, treatnent and
transnission of the same to the inhabitunts of the city; and to
do m11 things necassary to protecct the source of wotor from
contamination. [1967, ch. 425, §20, p. 1249,]"

Beczuse I.C.A. 48-1152 was repealed subseguent to the decision in Reus v.
City of Soda Springs a quostion naturally arises as to whether =he Eolding
of the case 1s still good low, The answer may appear in the casc of
Villuoge of Peck v. Denison 92 Idoho 747, 450 P.2d 340 (1969). In that
case the court indicated by way of dictum at footnots 4, page 751, that

Idaho will probably continue to follow the preferred right theory for
municipal water rights. The dictum states:

\ :
"[A]1though the Village of Peck became a municipality only
aftor the events giving rise to this litigation, we would have
found it difficult not to allow the appropriation of some excess
water (had there been any in fact) under 1.C. §50-323 and its
predecessors and Beus v, City of Soda Springs, 62 Idaho 1, 107
P.2d 151 (1940)."

.While theze is no longer hard authority recognizing proferred municipal

water rights in Idaho it appears safe in light of Village of Pock, to
assume that the court is prepared to rule that municipals con obtuin ond

held such rights.
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MEMORANDUM

To: Water Allocation Bureau
Adjudication Bureau
Regional Offices

From: L. Glen Saxton Mf‘—

RE: WATER RIGHTS POR MUNTCIPAL USE
Date: March 18, 1998 ’

Amendments enacted in 1996 provided for entities meeting the
definition of a municipal provider to obtain and hold water rights
for reascnahly anticipated future needs (RAFN) for a planning
horizon (PH)." Changes relative to municipal use appear in several
code sections including 42-202, 42~-202B, 42-217, 42-219 and 42-222,
Idaho Code. The purpose of this memo is to provide general
guidance for processing municipal use applications and permits and
to address two questiens concerning the application of these
concepts to existing permits.

In the past, municipal water right holders generally have
already utilized the benefits offered by the amended code sections .
since the department has issued municipal water rights which
provide for future development up to the volume of water capable of
being produced by the installed diverting works. An effect of the
amendments is to include additional entities under the term
municipal provider who have not previously been included.

The state office has received applications which propose
municipal use but do not describe whether the applicant proposes
development which will be accommodated dur the permit
develcpment period or whether the applicant intends to include
RAFN/PH in the application. In order to clarify the intent of an
applicant, the regional office should determine the following:

a) That the applicant qualifies as a municipal provider.
Any questionable application for municipal use needs to be
accompanied by appropriate supporting information.

b) The intent of the applicant prior to advertisement of an
application. If the application is filed€ to accommodate RAFN,
the applicant needs to describe the service arsa, the planning
horizon, the type and quantity of use in connection with
future needs. The length of the planning horizon may vary
according to specific needs of a given municipal provider. If
the extent of proposed development will be completad during
the permit development period, the applicant doas not need to
provide the additional information relative to RAFN/PH.

Memo - Pg 1
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Two specific questions have been raised concerning the 1956

amendments as follows:

Questicn 1. Can a municipal provider apply the concepts to an
existing permit?

An existing permit, held by an entity that qualifies as a
municipal provider under Section 42-202B(3), Idaho Code, can
be amended to provide for RAFN over a PH if the permit was
issued prior to the effective date of the municipal provider
amendments and proof of beneficial use of water has not been
submitted for the permit. Permits issued after the effective
date of the amendments may nct be amended because the permit
holder bad the opportunity to use the provisions when the
pernit was obtained.

Question 2. Will the department issue a license for a diversion
fate lzvge~ than bhas actually been installed if the permit was
issued or subsequently amended to provide for RAFN/PH.

c:

No. Section 42-215(1), Tdaho Cods provides in pertinent part
as follows:

A license may be issued to a municipal
provider for an amount up to the full capacity
of the system = in
accordance with the original permit provided
that the director determines that the amount
is reasonably necessary to provide for the
existing uses and reascnably anticipated
future uses within +the service area and
otherwise satisfies the definitions and
requirements specified in this chapter for
such use. (Emphasis added).

This saction should not be interprsted to mean that the
director will issue a license for a diversion rate larger than
the installed capacity of the diversion works as determined
during the license examination.

Norman C. Young

Memc - Pg 2
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Appendix N: IDWR GUIDANCE ON LAND APPLICATION

MEMORANDUM
TO: Norm Young
FROM:  Phil Ressier 37—
RE: Land Application of [ndustrial Effluent

DATE: September 3, 1996

You have asked for legal guidance regarding the water right implications created when a
private industrial water user elects to land apply its industrial effluent because the company is
required by environmental constraints to prohibit its waste water effluent from continuing to reach
2 public water source. The water rights issve created when &n industrial water user sdopts a land-
application method of dispesing of its effiuent is whether the change results in an impermissible
enlargement of its underlying water right by increasing the amount of water consumptively used.
Previously, some percent of the water in the effluent was returned to a public stream or allowed
to percolate into the ground water. The goal of land application of the effluent is that it all will be
ebsorbed by the growing crops or evaporated to the atmosphere. The use of water under the
industrial water right thus becomes 100 percent consumptive where before it wes not.

The case law addressing this issue appears to deal almost exclusively with the disposal of
municipal efiuent. In the case of municipalities, the majority view is that the proper disposal of
effluent from waste treatment facilities comes within the parameters of the beneficial use of a
municipal water right. One of the most frequently cited cases is Arizona Public Service Co. v.
Long, 773 P.2d 988 (Ariz. 1989). In this case, the owners of downstream junior water rights that
had historically used the effluent for irrigation following upstream discherge sued the City of
Phoenix alleging that the city had no right to contract with a utility for the transport and use of the
effluent in the cooling towers of a nuclear power plant. The court upheld the contract, holding
that sewage effluent was neither surface water nor ground water, but was simply & noxious by-
product which the city must dispose of without endangering the public health and without
violating any federal or state pollution laws. In reaching it decision, the Arizona Court quoted
from a much earher Wyoming decision which upheld the sale by 2 city of efluent discharged
directly into the buyer’s ditch, but also held that effluent discharged into & stream became public
water subject to appropriation. Wyaming Hereford Ranch v. Hammond Packing Co., 236 P.2d
764 (Wy. 1925). The Arizona Public Service case generally holds that cities may put their
sewage effluent to any reasonable use that would allow them to maximize their use of the
appropriated water and dispose of it in &n economically feasible manner. Beck, Waters and Water
Rights, § 16,04(c)(€) (1991),

In an even more recent Arizona case, the court upheld a city contract for the disposal of
its effluent noting that the effluent from the city of Bisbee delivered to Phelps Dodge for copper
leaching-operations was not useable for drinking water, irrigation, or fire protection purposes and



\

Memorandum
September 5, 1996
Page 2

that it was only useful for the leaching operation. The city contract had been challenged by the
local water utility that otherwise would have provided water for the leaching operation.

Other cases reviewed have reached results similar to that in Arizona for municipal entities
without as much emphasis on the distinct character of effluent. In 2 more recent Wyoming case,
the court held that the City of Roswell could recapture its sewage effiuent before it is discharged
as waste or drainage and reuse it for municipal purposes. Reynoids v. City of Roswell, 654 P.2d
537 (Wy. 1982), The court characterized sewage effiuent as artificial water and therefore
primarily private and subject to beneficial use by the owner and developer thereof because treated
sewage effluent depends upon the acts of man,

In the early Colorado case of Pulaski Irrigation Ditch Co., et al v. City of Trinidad, et
al, 203 P. 681 (Colo. 1922), the court held that where 2 city had voluntarily chosen to treat its
cffluent in a manner that produced surplus water, it did not have the right to sell its purified water,
The court went on to recognize, however, that where there is no other practicable method of
disposing of the sewzge, public palicy might permit its disposal by the evaporation of the water.
203 P. at 683, A more recent Colorado case, Metropalitan Denver Sewage Disposal District No.
1 v. Farmers Reservoir & Irrigation Ce., 499 P.2d 1190 (Colo. 1972) merely holds that changes
in the points of return of waste water to a stream are not governed by the same rules as changes
of points of diversion and that there is no vested right in downstream appropriators to
maintenance of the same point of returmn of irrigation waste water or effluent from a municipality
or & sanitation district. In Barrack v. City of Lafayette, 829 P.2d 424 (Colo. App. 1992), the
court held that impossibility of performance relieved the city from any obligation to deliver
effluent to plaintiffs after state regulation made such delivery illegal. The court concluded that
plaintiffs had no property right to the delivery of untreated water that could no longer be legally
delivered.

In 1991, Nevada and Oregon each enacted legislation addressing the reuse of effluent or
reclaimed water. The Oregon statute defines “reclaimed water” as “water that has been used for
municipal purposes and after such use has been treated in a sewage treatment system and that, as
& result of treatment, is suitable for a direct beneficial purpose or a controlled use that could not
otherwise occur. OR. REV. STAT. § §37.131. The new legislation requires any person who is
using or intends to use reclaimed water to file a Reclaimed Water Registration form with the
Oregon Water Resources Department. The statute provides the circumstances under which
potentially affected water users must be notified of the proposal and of their rights of preference
to the use of the water under certain circumstances. The Nevadza statute, by contrast, merely
provides & statement of legislature policy encouraging and promoting the use of effluent, where
that use is not contrary to the public health, safety or welfare, and where that use does not
interfere with federal obligations to deliver water of the Colorado River. N.R_S. § 533.024.

The review of existing case law provides significant guidance with respect to the handling
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of municipal effluent. None of the reported cases T have reviewed, however, address whether the
same or some different analysis should be applied when the effluent is produced by a private
industrizl user rather than by 2 municipality. This issue was raised but not addressed in Wyoming,
et al v, Husky Qil Company, 575 P.2d 262 (Wy. 1978), The case arose &s an action for
declaratory relief by Husky Oil seeking & determination that its plan to impound and evaporate
cffluent water rather than continue to discharge it to & natural stream was not subject to the
jurisdiction of the State Engineer and did not infringe upon any rights of downstream water
appropriators. The majority of the Court voted to remand the case to the trial court for a full
factual trial and to join other indispensable parties to the action. A lengthy dissent, however,
proceeded to analyze the merits of the case. The dissent characterized the proposed change 2s an
expansion of the original industrial water right for the refining process to now include the
additional use of pollution ebatement. The dissent concluded that Husky should be required to
apply to the State Engineer for a permit for the additiona! use.

Before the Department, we have the precedence of issuing waste water permit nos. 29-
\ 7437 and 29-7431 to the J.R. Simplot Company and 1o the City of Pocatello respectively in 1978.
i The two permits were for the use of waste water from the city’s sewage treatment plant and from
the Simplot Fertilizer Plant at Pocatello. The waste water from both facilities was previously
I discharged to the Portneuf River. The applications specified 3,124 acres of land on which the
} water would be used for irrigation. Some 1,613 of these acres were not owned by the city or the
o TR Simplot Company but were covered by user agreements with the owners of the land. The
[ decision does not address any concern that may have existed about discontinuing the practice of
discharging the effluent to the river. The concerns with the project revolved more around the
health and safety implications of the project,

Exdisting law in Idaho does not provide strong guidance as to whether the land application
of industrial effluent initiated to comply with water quality requirements should be considered to
come within the original purpose of use of the industrial water right, or should be treated as an
added beneficial use of the water requiring a new water right to be obtainad or established. If the
Department determines that a new separate water right should be required, the option of allowing
the user to appropriate the industrial waste water for the new purposs of pollution abatement
through land application of the effluent should be considered. This approach is consistent with
that taken by the Department in 1978 with the City of Pocatello and J. R. Simplot filings.

Please let me know if you desire further review or discussion of these issues.
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP £ BATT
GOVERNOR
ADMINISTRATOR'S MEMORANDUM KARLL pRENER
APPLICATION PROCESSING MEMORANDUM NO. 61
TO: WATER ALLOCATION BUREAU, ADJUDICATION BUREAU
AND REGIONAL OFFICES
FROM: NORM YOUNG
SUBJECT: WATER RIGHT FILING REQUIREMENTS FOR INDUSTRIAL
WASTE WATER USE AND TREATMENT (INTERIM POLICY)
DATE: September 27, 1996
PURPOSE OF MEMORANDUM

Because much of southern Idaho is included within areas covered by moratoriums or
other designations that prevent or limit approval of new applications to appropriate water, water
users are seeking innovative ways of using water for new and expanded projects. The waste
water from industrial processes is one source of water for such uses. In addition, more restrictive
water quality requirements are causing industrial water users to implement lend disposal
methods, create wetlands, capture and reusc waste water, and to provide for on-site containment
of waste water.

The administrative requirements addressing the use of industrial waste water have not
been clearty set forth. Direction is needed to guide staff and water users concerning the types of
epplications, if any, that need to be made, the criteria for considering such applications, and
conditions that may be appropriate for approved applications. This memorandum addresses the
water right filing requirements for the treatment of waste water and the reuse of wasts water
from industrial processes.

This memorandum provides interim guidance pending additional determination of policy
and rumiraments through changas 1o law, ndopﬁon of rules or court rulings. Because a basic
premise of this memorandum is that the consumptive use authorized by & water right for
industria! purposes can be 100% of the amount diverted, depending on particular factual issues,
this memorandum does not apply to waste water from uses which could not be 100%
consumptive.
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For purposes of this memorandum “waste water” is effluent, treated or untreated, from
authorized beneficial uses under an industrial or other potentially 100% consumptive water right,
prior to its being returned to a public water source. Waste water may contain solid waste and
other contaminates, but for purposes of this memorandum it is a liquid, fluid encugh to flow in
an open channel or unpressurized pipeline.

AN EXAMPLE OF A TYPICAL SITUATION

An industrial user has for many years disposed of waste water diverted from the aquifer
under a licensed right through a series of ponds which eveporate part of the water with the
remainder seeping to the regional aquifer, In this instance, DEQ is requiring that water not be
allowed to seep to the aguifer and has suggested land applicition. The land available for
disposing of the waste is in sagebrush and does not have an irrigation water right. Each gallon of
waste water land applied will have to be diluted with 3 to 4 gallons of fresh water. The net
depletion from the aquifer will be increased 400 aflyr by the new water treatment requirements.

I' Are water right related approvals required from IDWR to authorize surface disposal of the waste
} water?

; -} The continuum of options for considering this mattter is bounded by two principles. At
one end of the continuum, the treatment necessary to comply with water quality requirements
may be a part of the diversion and beneficial use authorized under the industrial water right. If
the industrial right is & fully consumptive right, then as water quality requirements require a

] change in treatment, the amount of the water consumed can be increased, However, the
diversion rate, annual volume diverted, and season of use established under the right.cannot be
increased. Any fresh water needed to dilute the waste water must be within the quantity

l elements of the industrial right or be covered by anather water right.

} LEGAL PRINCIPLES
|

At the other end of the continuum, the industrial right may be construed to authorize only
the beneficial use established and historically used under the industrial right. Any increase in
consumptive use (or other element of the right) would require a new water right, i

upon the availability of water for appropriation, this may require the holder of the industrial right
l to mitigate injury to other users or obtain an existing right to cover the expanded consumption.

' A brief review of the legal and administrative precedents (see Phil Rassier's artached
memorandum) indicates that the existing law in Idaho does not provide strong guidance as 1o

whether the land application of industrial waste water initiated to comply with water quelity
requirements should be considered to come within the original purpose of use of the industrial

I right, whether it should be treated as an added beneficial use of the water requiring a new water
right, or whether some intermediate consideration should be used.
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Application Processing Memorandum, Page 3
APPLICATION OF PRINCIPLES

IDWR will apply the following policies until or unless further guidance is provided;

1. Waste water treatment necessary to meet adopted state water quality requirements will
be considered to be a part of the use authorized under the industrial right. The method of
treatment must be “reasonable.” TDWR will consider a treatment method to be reasonable if it is
in accordance with best management practices recognized by Idaho Division of Environmental
Quality, the U.S. Environmental Protection Agency, or other responsible state or faderal agency,

2. Consumptive use can increase up to the amount determinad to-be consistent with the
original water right as reasonably necessary to meet treatment requirements. Diversion rate,
annual volume diverted, and season of use cannot exceed the permitied, licensed or decreed
amounts for these parameters.

3. If the treatment method for industrial waste water is changed to land application on
cultivated fields or any other method that benaficially uses the water, the industrial right must be -
changed to include the new use. This will require a transfer application to be filed, processed
and approved in accordance with Section 42-222, Idaho Code, to include a new location for 2
waste treatment practice, such as land application, and other conditions of approval that may be
necessary to prevent injury to other valid water rights.

4. For new uses of industrial waste water that are not necessary to meet water quality
requirements, an application for permit to appropriate water should be filed as required by
Section 42-107, Idaho Coda.

5. Fresh water required to dilute the waste water for treatments such as land application
must be diverted in accordance with a water right This can be the industrial nght if adequate
rate and volume are available under the right. If not, another right must be provided. In arcas
where new allocations are limited or prevented by moratorium orders or other designations,
establishment of 2 new right will require appropriate provisions te mitigate the depletion from
the source,

Attachment: P. Rassier’s Memorandum




Appendix O: IDWR GUIDANCE: OTHER MATTERS

‘ ADMINISTRATOR'S MEMORANDUM

| Application Processing No. 67

| TO: WATER MANAGEMENT DIVISION

FROM:  NORMAN C. YOUNG, ADMINISTRATOR A/ <7
RE: PERMITTING REQUIREMENTS FOR PONDS

] DATE:  February 28, 2003

This memorandum provides general guidance on the permitting requirements for
impounding and using water in a pond. Its primary focus is to describe
circumstance for which a water right is needed to retain and use water while
impounded in a pond. This narrow focus is appropriate because it is generally
understood and accepted that a water right is needed to divert water to a pond
for beneficial use in the pond or to divert water from a pond for a beneficial use
outside of the pond.

’ The direction provided in this memorandum is intended to clarify the
Department's policy regarding ponds constructed or proposed o be constructed

l after the date of this memorandum and to changes in use of existing ponds,
where the change in use occurs or is proposed to occur after the date of this
memorandum, It is not intended to direct Department staff to initiate investigative

i or regulatory action for ponds existing prior to the date of this memorandum or to
address the need for a claim to be filed in an ongoing adjudication of water rights.
If a written complaint is filed with the Department showing probable injury to an

l existing water right where the injury is alleged to be related to the use of a pond
developed prior to the date of this memorandum, staff is instructed to forward the
complaint to the division administrator for case-by-case guidance.

[ A simple "yes" or “no" answer to the question “Is a permit needed?" often cannot
be given because of the variety of circumstances associated with construction

l and use of ponds. Whether or not a permit is needed or can be issued is to be
determined on & case-by-case basis by applying the concepts discussed in this
memorandum.
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GENERAL CONSIDERATIONS

A water right is required to use public water if; (1) it is diverted, (2) a beneficial
use is made of the water and (3), traditionally, the diverter intends to protect the
right to divert and use the water against later-in-time diversion and use from the
source. However, the third parameter for requiring a water right is not now
strictly applicable in Idaho because Section 42-201, Idaho Code, makes it
unlawful to divert or use public water without a valid water right. Public water
sources must be regulated to assure diversion occurs only in accordance with a
valid water right. Excavation or other activities, incidental to the purposes of an
activity, can create ponds or enlarge existing ponds resulting in the impoundment
of water which the developer or owner does not intend to beneficially use and
does not intend to defend their continued access to this water against
subsequent appropriators. Even so, in accordance with Section 42-201, Idaho
Code, a water right is needed for such incidental ponds or timely action must be
taken to aveoid impounding water.

CONSTRUCTED PONDS

Generally, a water right is needed to beneficially use water in a constructed
pond. This is true for ponds constructed by: (1) excavation to create a basin that
fills naturally with water, (2) excavation that is filled by physical aciion to divert
water into the basin, (3) or by constructing an embankment or other structure to
create a reservoir that fills or Is filled with water. Prior to beginning construction
of a pond, the developer must file an appﬂcaﬂonforandreceweapemito
appropriate water or file an application and receive an approval to transfer an
existing water right for the purpose of pond. Water Appropriation Rule 35.03b
(IDAPA 37.03.08) provides that the annual storage volume shown on an
application shall not exceed the storage capacity of the structure unless the
application describes a plan for refilling the reservoir. This would include any
plan to replace water lost from a constructed pond due to evaporation and/or
seepage. The application fee is based on the annual storage volume proposed
in the application, which should include any proposed refills,

An application for a pond to be constructed by excavation below the ground
water level to be filled naturally from ground water must include the annual
volume required to replace evaporation losses in addition to the volume to be
stored in the pond. Ponds constructed in this manner should list ground water as
the source on the permit.

Ofi-stream storage ponds requiring additional flow-through water to maintain
water quality require a flow component in addition to a the diversion-to-storage
and storage components on the permit. For applications including uses
quantified as a combination of rate and volume, the application fee is based on
the amount providing the greater fee.

@



There are several circumstances that can alter the general statement that a
water right is neesded and can be issued to store waler in a constructed pond.
Some examples are described below.

Incidental Ponds

An excavation made for another purpose (e.g. gravel or mineral extraction) that
fills naturally with water does not require a permit if the excavation will be filled in
or otherwise reclaimed to obliterate the pond within a reasonable time. A permit
is required if the resuiting pond will be retained for aesthetics, recreation or other
beneficial uses. For gravel or mineral extractions, a reclamation plan filed with
the Department of Lands can provide information on the intended disposition of
the excavation.

Diffused Surface Water

A water right permit is not required to construct and use a pond with diffused
surface water as its sole source (see Adjudication Memo No. 11 for a detailed
discussion of diffused surface water). Diffused surface water is not considered to
be public water and is therefore not subject to appropriation. Diffused surface
; water is water on the surface of the land from precipitation and snowmelt prior to
l entering a natural watercourse. One example of the capture of diffused surface

water is an excavation or embankment constructad to caplure rainwater or

snowmelt runoff from a subdivision or parking lot prior to the runoff entering a
' natural watercourse. A landowner is enfitled to caplure and use diffused surface

water before it enters a natural stream, lake or other public source. However, if
, the difiused surface water is a source of supply {o a natural watercourse and the
' landowner's use significantly depletes that supply, it may cause injury to a senior
appropriator who may seek to enjoin the use.

Regqulation/Distribution Ponds

A water right permit is not required to construct and use a pond or ponds that are
part of a system used to distribute and use water in accordance with a valid
water right if the pond or ponds do not impound a larger volume of water than
authorized for diversion within a 24-hour period under the water right or rights
associated with the project. One example would be a pond constructed as part
of an irrigation sysiem fo provide a higher rate of flow over a short period of time
as required in some border irrigation systems.

———4.——-——-.——'

Similarly, a water right permit is not required to construct and use a pond or
ponds to collect and re-use irrigation runcff as long as the water is used on the
lands from which the runoff occurred for the use authorized under an existing
right. Collection must occur prior to the runoff entering a natural watercourse
where it becomes avallable for public appropriation. The principal use of the
' pond or ponds in these cases must be for purposes of distributing and using or
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re-using the water under the existing right. If the principal use is some other
beneficial use, a water right for storage in the pond is required.

Wastewater Treatment

Based upon the concepts in the Department's interim industrial waste water
policy (see Application Processing Memo No. 61 dated September 27, 1996), a
water right permit is not needed to construct and use a pond that is necessary to
comply with water quality standards and treatment requirements for a beneficial
use thal already has a water right. The policy does not include a restriction on
pond size.

Domestic Exemption

A water right permit is not required to construct and use a pond that meets the
statutory requirements for exemption for domestic uses (Sections 42-111 and 42-
227, |daho Code). If the pond is excavated and fills naturally with ground water
or is constructed in any manner and is filled by pumping ground water, the total
use of the pond and the other domestic uses exempted from permitting must not
exceed 13,000 gallons per day for uses under part (1)(a) of Section 42-111,
Idaho Code or 0.04 cubic feet per second and 2,500 gallons per day for uses
under part (1)(b). Determination of the walter use for a pond should take into
account the fill rate of the pond (for pands not filled naturally with ground water),

-~ —evaporation-and seepage from-the-pond,flow-through water-to-refresh-the-pond,

and any other water used or discharged from the pond. Evaporation should be
based upon a typical maximum daily evaporation rate rather than an annual
average rate.

The attached spreadsheet was developed to estimale domestic water use to help
determine an allowable pond size for domestic exemptions (Note that the
allowable surface area for a pond exempt from the water right permit
requirement is determined by application of this spreadsheet and is not
necessarily 2 acre). The spreadsheet calculates a maximum dally water use in
gallons per day by accounting for in-house, lawn and garden, pond, and other
related domestic uses.

If a water user desires to file an application for permit for a pond even though the
use meels the statutory requirements for exemption for domestic uses, the use
would normally be approved as a domestic use with a standard diversion rate
and no storage component. The application fee would be based on the diversion
rate. An application for permit for a use complying in all respects with the
requirements to be exempt from permitting under the domestic exemption may
be processed unless otherwise provided in the management plan adopted for a
ground water management area, critical ground water area or moratorium area.
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Other Considerations

Ponds constructed and beneficially used prior to the mandatory permit dates can
claim a beneficial use right. A beneficial use right could also have been
established if the claimant can show that the right was commenced before the
mandatory permit daies and the appropriation was completed with due diligence
after the mandatory dates (see Adjudication Memo No. 23). For example, if 2
pond was excavated for gravel exiraction prior to 1963, but was not used for
aesthetics or recreation until after that date, a right could have been established
as long as the use was completed in a reasonable period of time.. The priority
date of such rights is the date the appropriation was completed.

._—.-._..4.__.'_1

Approval is required under the Safety of Dams Act (Section 42-1708, el. seq.,
Idaho Code, if the impoundment meets the requirements to be classified as a
dam (Ref. Dam Safety Rule 10.08, IDAPA 37.03.08).

construction and use of ponds. If the pond is not exempt from permitting
requirements, the Department should seek an appropriate application for permit
or transfer of an existing water right if processing of an application for permit
cannot proceed because of a moratorium order or other designation affecting the

l area. The owner of the pond may be required to provide appropriate mitigation
to offset reduction in water available to prior rights.

l The Department should actively investigate citizen complaints concermning new

P NATURAL PONDS

Generally, a water right is not needed and cannct be issued {o protect, in place,
the waters of a natural pond. Natural ponds include those formed and existing
under natural conditions and those that were created when natural basins filled
with seepage or return flows from water lost by irrigation and other development
projects. Because a physical diversion does not occur when a beneficial use is
made of water in a natural pond, a water right is not needed and cannct be
issued.

There are several circumstances that result in an answer different from the
) general statement that a water right is not nesded and cannot be issued. First,
under Chapter 15, Titie 42, ldaho Code, the Water Resource Board is authorized
to obtain a right (exempt from filing fees) for 2 minimum lake leve! without the
need o divert the water. This provision can be used to appropriate, in place, the
waters of a natural pond. If a pond is characlerized as "private water” under
Section 42-212, ldaho Code, the appropnation can only be made with the
permission of the owner of the land on which the pond is located.

A second circumstance that could require a water right permit is expansion of the
! water holding capacity of a natural pond by excavating to deepen it or increase
its surface area or by constructing an embankment or other structure to raise the
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water level in the pond. A water right permit is required for the additional
increment of water contained in the pend. The water right permil can only be
issued for the additional storage created, not the entire volume of the pond. The
application fee would be based on the volume added to the pond and any refills
as proposed in the application. If a water right permit is not obtained, a stream
alteration permit or lake protection permit is required for the excavation or other
work done in the pond.

A similar circumstance arises from excavation of a stream channel either to
deepen or widen it or by adding a check structure in the stream to create a pond.
If the purpose is to provide for beneficial use of the ponded water, including uses
such as aesthetics or recreation, a water right permit is needed for the increment
of water (including any proposed refills) added by the excavation or structure, I
a water right permit is not obtained, a stream alteration permit may be required.

Water Appropriation Rule 35.01¢ (IDAPA 37.03.08) provides that the use of a
natural lake (or pond) for watering livestock without the use of a constructed
diversion works is exempt from permitting requirements. If a water user desires
to file an application for permit even though the use is exempt from permitting
requirements under this rule, the use would normally be approved as stockwater
with an appropriate diversion rate and no storage component. The application
fee would be based on the diversion rate.

ey A el (e
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Appendix P:
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LAW OFFICES

MEMORANDUM

TO: Interested Persons
FROM: Christopher H. Meyer
RE: ESPA Water Transfers

DATE: October 16,2002

I Introduction

This memorandum summarizes and explains a new methodology for quantifying
mitigation raquired for transfers of ground water rights in the Eastern Snake Plain
Aquifer. It implements new guidance now being developed by the Idaho Department of
Water Resources on water transfers. That new guidancs sets out many new requirements
and procedures to ensure that transfers are rigorously scrutinized and efficiently
processed, and that other water users are protected.

In particular, the Department’s draft memorandum lays the foundation for
mitigation of ground water transfers within the Eastern Snake Plain Aquifer (“ESPA™).
However, it does not provide a detailed description of how the nitigation will be
quantified and implemented.

The purpose of this memorandum is outline a specific approach. This approach
reflects efforts of various parties and the Department over the course of the last several
months.

1L Hydra al Background

The ESPA and the Snake River have a direct hydrological connection. All water
that enters the ESPA (and is not diverted or naturally consumed) eventually leaves the
aquifer and enters the Snake River. This occurs via contributions to springs and other
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tributaries, as well as uﬁdargrmmd gains to the river itself. Consequently, every
consumptive diversion of water from the ESPA will result in a corresponding reduction in
flows in the Snake River.'

The depletion effect of a new well, however, will not be fully felt for some time,
due to travel time within the aquifer. Eventually, however, & “steady state” will be
achieved, at which point the impact of a particular diversion will remain constant.

The effect of any particular diversion of water from the ESPA will be felt
differently in various reaches of the Snake River. For instance (once a steady state is
reached), the diversion of 100 acre-feet of water per year from a new well might reduce
flows in the uppermost reach of the Snake by just five acre-feet, while reducing flows in
springs and tributaries in the lowest affected reach by 70 acre-feet. The remaining 25
ucre-feet will be lost to the Snake somewhere in between. In all cases, the sum of impacts
in each affected reach of the Snake will equal the volume of the consumptive diversion
from the aquifer. Again, this will be true only once a steady state is reached.

Consequently, when someone proposes to transfer water from one point of
diversion to another at some distance within the ESPA, the total impact on the river will
be unchanged (once steady state is reached), but the impact will be redistributed among
the reaches.

HI.  Basies of the Mitigation Analysis

For instance, if the original well site (we will call this the “FROM well”) were
situated in the upper-castemn portion of the ESPA, its effect might be felt primarily in the
upper reaches of the Snake. Transferring that well to the other side of the aquifer (closer
to Thousand Springs) would likely result in improved flows in the upper reaches of the
Snake and reduced flows in the lower reaches (including tributary springs). In other
words, the overall resource base is unaffected, but the depletion effect would be
redistributed. As a consequence, if there were no mitigation, individual water users could
be significantly impacted by the change.

In order to evaluate the impact of a proposed change, it is necessary to establish a
baseline or status quo. The baseline reflects the depletion effects on the various river
reaches resulting from operation of the FROM well, as if the FROM well continued to
pump. These effects must then be compared with the depletion effects on each reach
caused by the new well, which we will call the TO well, combined with the any resicual
effect continuing to be felt from the curtailed FROM well. If the TO well inoreases the

' Obviously, the presence of return flows would modify (and partially offset) the effect of any new depletion from the
aquifer. This memomndum does oot address the complicating factor of return flows, because the proposes new
diverstons &t issue bere are all assumed o be one hundred percant consumptive. The concepts discussed here would
apply equally (o diversions involving retum flows, however, 50 long as appropriate adjustments were mude.
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depletion effect on a particular reach, then that effect must be mitigated in order to avoid
injury.

The mitigation explored in this memorandum focuses on impacts of the transfer on
the Milner to King Hill reach of the river (the Thousand Springs area). This is because
this is the reach in which net depletion effects of the proposed transfers will be most
severe. Consequently, if the Milner to King Hill reach is protected from injury through
mitigation in the form of reduced pumping, all other reaches will be protected, too. The

methodology describe here would work just as well, however, for any other reach of the
river.

PRV ——g — —

IV.  Transitional Effects

As noted above, the effects of a change in point of diversion are not felt
immediately. The new depletion at the TO well will gradually radiate out from the well
and eventually will be fully felt in the various river reaches. Likewise the elimination of
the depletion effects at the FROM well will not immediately benefit the various reaches.
It may take years before the change in water rights results in a new steady state.

Consequently, it may be necessary to re-caloulate the required mitigation at several
points throughout the transition period, in order to avoid any incressed depletion for any
year. The Applicant will attempt to achieve this result wherever practical.

If this proves impractical for a particular transfer, the Applicant may propose a
mitigation strategy which provides zero net depletion over a pcnod of years, containing
individual years in which net impacts are positive and years in which net impacts are
l negative. In any case, such a proposal will be subject to review by the Protestant and

must be approved by the Department.

I K. Use of the heet”

[ A group of water transfer applicants have retained Dr. Charles Brockway of
Brockway Enginecring, P.L.L.C. to develop 2 methodology and ground water model to
accomplish this quantification based on use of the Eastern Snake River Plain Hydrologic
I Effects Spreadsheet. The Spreadsheet was developed by Donna M. Cosgrove and Gary
Johnson of the Idaho Water Resources Research Institute, University of Idaho with
support from the U.S. Bureau of Reclamation®s Snake River Resources Review Project
l (June 2000). This Spreadsheet is available to the public at

hip://www.if vidaho.edu/~johnson/ifiwrri/effects.himl.

f By employing this Spreadsheet, Dr. Brockway was able to compare the depletion
effects for each FROM well and each TO well, over time, using the response functions
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for single nodes.” For each transfer, this analysis was repeated for each of the relevant
reaches of the Snake River, producing a separate graph for each reach.

In each graph, the horizontal axis displays time, shown in years, It extends back in
time to the point when pumping was initiated on the FROM well. The horizontal axis
cantinues out at for fifty years from that point *

The vertical axis shows the quantity of depletion effect in a given year. Depletions
are shown as a percentage of the quantity pumped. Depletions are displayed, starting with
zero at the top of the graph, with increasingly large negative numbers mmning toward the
bottom of the graph. This way, the lower the curve reaches, the greater the negative (or
depletion) impact on the reach.

Each graph will display several curves. One of the curves will reflect the depletion
effects of the FROM well. This curve will trace the increasing level of depletion effects
over time, until a steady state is achieved.

In the year in which the depletion at the FROM well is ended or reduced under the
terms of the transfer,’ the curve will begin to rise (reflecting incremental reductions in
depletion effect). We call this the “residual effects curve ™ Eventually, it will reach a
new steady state of zero depletion (where it intersects with the line at the top of the
graph). But that may take decades, depending on proximity and transmisivity.

The graph also displays a hypothetical extension of the curve for the FROM well
into the future, This is called the “baseline curve.” This shows what the effects of
pumping would have been had the transfer not have taken place and the FROM well had
continued 1 be pumped as before. This curve constitutes the status quo or baselins
against which mitigation requirements will be measurad.

If the FROM well had been pumped a long time, and a steady state achieved, then
the “baseline curve” would become horizontal. If the FROM well had not yet achieved a
steady state impact at the time it was cut off (or reduced), then the “baseline curve” will
show the increasing depletions which would have been experienced had the well
continued to be pumped at the prior rate.

* Initinlly there was some concern thet an individual “rode-to-node™ aoalysis would oversiste peculiarities of the
particalar nodes. 1o order to (est {his concern, Dr. Brockway ran various tests using groups of five, nine, and thirteen
cell analyses, comparing them with single-cell resulta (aleo known as node-to-node). The results wers identical for
ull practical purposes. Consequently, it was detsrmined that there was no point in undertaking the more eomplicatad
meltiple-cell analygis,

* This is sufficient 1o show o steady state (or near steady state) in the cuneatly pending transfecs. Eventually, we
expect (hat the State of Idaho will extend the spreadshest ont @ hundred years, in order to enable more accurate
modeling of long term effects.

* Typically, the FROM well is shut down or reduced in the same year that the 10 well i tumed on, that is, the year of
the transfer. Lo some cases, the FROM wel! may haye been cut back for & year or morn prior to the ransfar This
will be reflected in the modeling.
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Another curve on the graph reflects the depletion effect of the TO well. This will
begin as a horizontal line at the “zero™ level across the top of the graph. This horizontal
component corresponds to the years before the well was pumped. In the year in which
pumping of the TO well is initiated, the curve will drop off, demonstrating the increasing
depletion effect over time. Eventually, it will level off, reflecting a new steady state.

A third curve, known as the “combined effects curve,” represents the sum of the
i depletion effects of the FROM well and the TO well. Until the time of transfer, this will
be the same as the curve for the FROM well. In the year that the TO well is added, the
“combined effects curve” will depart, reflecting the fact that the river reach is beginning
to experience new depletion effects at the TO well together with some residual depletion
effects at the FROM well.

reach. Remember, the “baseline curve™ reflects the status quo depletion, as if there had
been no transfer. The net effect is determined simply by comparing the “combined
effects curve” with the “beseline curve” in each relevant time period after the transfer. If
the “combined effects curve™ drops below the path of the “baseline curve,” that means
that the increased pumping at the TO well has not been fully offset by the decreased
pumping at the FROM well. In other instances, the “combined effects curve” may rise
where it departs from the “baseline curve.” This occurs when the net effect of the
transfer is positive for that reach.,

l The next step in the analysis is to determine the net effect of the transfer on the

Mitigation is required when the “combined effecis curve” drops below the
“baseline curve.” The amount of mitigation will vary from year to year, and will always
correspond to the difference between the relevant point on the “combined effects curve™
l and the “baseline curve.”

; VI Quantification of Make-Up Water

To maintain the status quo, the annual volume of depletion (for 2 specified time
l period, on the relevant reach) must remain unchanged. One may determine the shortfall,
that is, the amount of “make-up water,” by comparing the difference in projected
depletions before and after the transfer (based on no change in pumping volumes). This
I is the same as the difference between the “baseline curve™ and the “combined effects

curve,

] To facilitate this discussion, we begin by defining several variables. Variables
with capital letters are used for volume amounts:

l F = total pre-transfer annual volume of pumping at the “FROM well”
{in other words, the annual volume to be transferred)
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T = total remaining volume pumped at “TO well” after mitigation (in
other words, the post-transfer annual volume)

M = “make-up water” - total depletion shortfall which must be
mitigated (this is the difference between “before™ and “after” the
transfer assuming the full original quantity was pumped at the “TO
well.”

R = “reduced pumping" — the quantity of pumping which must be
reduced in order to produce the required make-up water in the
particular reach. This pumping reduction is the “mitigation” which
will be required.

Intuitively, “F = T + R." That is, the amount pumped originally at the FROM well
will be equal to the amount ultimately allowed to be pumped at the TO well, less the
amount of pumping reduction required as mitigation. “F™ is a fixed amount. “T" and “R”
may vary from year to year, with more mitigation required in some years than others. In
any given year, however, “T + R" will equal “F.” “M" (the amount of “make-up water”
will typically be less than “R.™ This reflects the fact that in order to produce an acre-foot
of reduced depletions at Thousand Springs, one would need to reduce pumping by more
than an acre-foot at a point of diversion some miles away from Thousand Springs. This is
discussed more thoroughly in Part VII below.

Variables with small letters represent various depletion effects on the Milner to
Spring Hill reach, expressed as a percentage of the amount pumped:

b = baseline depletion effect (if the “FROM well” had continued to be
pumped)

t = depletion effect from “TO well”
r = residual depletion effect of “FROM well” after curtailment

Note that these three “small letler” variables correspond to a particular point in
time on the corresponding depletion effect curve. Thus, if we wanted to calculate the
mitigation required ten years after the transfer, we would select the values for “b,” *t” and
“r” at that point in time on their respective curves.

As noted above, the required make-up water is equal to the quantity of depletion
shown by the point on the baseline curve (Fb) minus the corresponding point on the
“combined effects curve™ (Ft + Fr). Recall that the combined effects curve is simply the
sum of the corresponding point on the “TO well curve” (Ft) and the “residual effects
curve” (Fr). Thus:

M = Fb — (Ft+ Fr)
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An example might help illustrate. Let us imagine & transfer in which we calculate
the required mitigation for a particular point in time, let’s say ten years after the transfer.”

Let us assign the following values for this hypothetical, as explained in the
following paragraphs:

F = 100 (acre-feet per year)
b=50%
r=30%
t=60%

Let us first suppose the FROM well was pumped at the rate of 100 acre-feet per
year unti the transfer, and will be completely shut off as a result of the transfer. We will
further assume that the FROM well had not yet achieved a steady state. We will specify
that, at the time of the transfer, it was depleting the Milner to King Hill reach at the rate
of 45 acre-feet per 100 acre-feet pumped. We will further specify that ten years after the
transfer, the FROM well would have depleted flows in that reach at the rate of 50 acre-
feet out of 100 pumped. That is, the 100 acre-feet pumped prior to transfer would have
[ resulted in total depletions of 50 acre-feet per year at the Milner to King Hill Reach at the
relevant point in time.

] Once diversion at the FROM well is ended, depletions in the Milner to King Hill
reach will begin to taper off. This is reflected in the “residual effects curve.” Let us
essume that ten years after the transfer, the FROM well is still depleting flows in the
I Miluer to King Hill reach, now at the reduced rate of 30 acre-feet out the 100 previously
pumped.

I Let us also suppose that ten years after the transfer, the TO well will deplete flows
in the reach by 60 acre-feet for every 100 pumped.

I The impact on the reach will be shown on the “combined effects curve,” reflecting
the sum of the “residual effects curve™ and the “TO well curve.” At ten years out, the

| “combined cffects curve” will show 90 acre-feet of depletion per 100 acre-feet pumped

! (30 at the FROM well, plus 60 at the TO well).

mitigation (allowing 100 acre-feet to be pumped from the TO well), the total depletion
effect on the same reach would increase from 50 to 90 acre-feet, thus mjuring the reach to

l Obviously, this calls for mitigation. If a transfer were allowed to proceed without
l the extent of 40 acre-feet per year.

the specified reach for each 100 sere-feet pumped. Note also that, for purposes of mitigation calculation, the
depletion affect noeds 10 be expressed on an annual basis, Some of the graphs may display the depletion sffect for a

] ¥ Recall that each of the graphs will display the depletion effect as » percentage—that is, the amount of depletion in
[ third of n yesr (reflecting the length of the irrigation saasan).
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We get the same result using the formula above:

M=Fb~(Ft+Fr)

M =100 *.50 — (100 * .60 + 100 * .30)

M = 50 - (60 + 30)

M=50-90

M=-40

In sum, using the approach outlined above, it is easy to determine the amount of

“make-up” water which must be replaced in the affected reach. The negative number
reflects that the reach is short by 40 acre-feet.

VI. Calculating the Quantity of Reduced Pumping at the “TQ well”

Having determined how much water must be “made up” n the Milner to King Hill
reach, the next step is to determine how much the Applicant will need to reduce pumping
in the TO well to achieve that result. This part is a little trickier.

We know that it will take something more than a gallon-for-gallon reduction,
because reduced pumping at the TO well will be felt to some extent throughout the Snake
River. Only part of that reduced pumping will be fel i the Milner to King Hill reach.

Ultimately, we will need to re-run the model with the appropriate reduced pumping

levels to show that the “after™ depletion effect is the same as the “before” depletion
effect.

However, a good estimate of the required reduction in pumping can be made with
the following formula. Itis based on the fact that the amount of reduced pumping at the
TO well (R) times the depletion effect at the TO well (f) must equal the required makeup
water (M). Thus,

Rt=M
R= M/
R=-40/.6
R =- 66.67

In other words, in this example, if 100 acre-feet of water is transferred from the
FROM well, it will be necessary to restrict pumping at the TO well to 33,33 acre-feet—a
reduction of 66.67 ecre-feet. That reduction in pumping of 66.67 acre-fest will reduce
depletions in the Milner to King Hill reach by 40 acre-feet. This fits, because 66.67 acre-
feet times 60 percent (the depletion effect at the TO well) yields 40 acre-feet.

This caleulation is only for a perticular point in time. Consequently it serves only
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as a starting point in developing a mitigation strategy. Further modeling runs may be
required to develop a multi-year mitigation package which will bring the “baseline” and
“combined™ curves (that is, “before” and “after”) as close together as practicable, while
ensuring no net loss over the long run.

VIII. Other Forms of Mitisation

The form of mitigation described here is based solely on reductions in pumping at
the TO well. Nothing in this memorandum is intended to suggest that this is the only
appropriate form of mitigation. Obviously there are many other possibie approaches to
mitigation. These are not discussed bere, simply because the Applicants in the proposed
transfers prefer this approach.

IX.  Reopening of the Mitigation Calculation

The parties recognize that the science of modeling ground and surface water
interaction in the ESPA is a new and rapidly evolving one. Undoubtedly, more accurate
predictions will be possible in the years ahead.

Consequently, the parties agree that the mitigation calculations made herein may
be re-opened at any time in the future by the Applicant or the Protestant. The party
seeking to reopen the matter will have the duty of funding and undertaking a new analysis
and proposing new mitigation conditions (either higher or lower). The other party (and
the Department) will be free, of course, to contest the proposal and offer their own
analyses. The Department will make the final determination in sccordance with then
current law.

X Proximity ake

l The Hydrological Effects Spreadsheet cannot be used to accurately predict
depletion effects if the transfer involves points of diversion very close to the Snake River.

i The Department has not yet determined what “very close”™ means. It is a safe guess,
however, that less than a mile is too close. This memorandum sddresses transfers
involving points of diversion several miles or more from the rim.

AL Credit for Benefited Reaches

] As noted above, for every reach of the Snake River adversely impacted by a
transfer, other reaches will be correspondingly benefited. The Department’s new

| guidance recognizes this effect. Consequently, the Director has noted the nesd for an

J appropriate credit to be assigned to the Applicant corresponding to the positive impact on
other reaches,
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To date, thers is no mechanism for transferring or using these credits.
Conceptually, however, these credits might be used to serve as mitigation, either for other
transfers or in the context of an area-wide curtailment. It is premature to provide more
detail on how such a credit might be quantified or implemented. At this peint, the
Department has simply recognized the appropriatencss of the principle, giving current
transfer applicants 2 “place holder” for the eventual recognition of such credits.

CHM :kdt
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Appendix Q: BUREAU OF RECLAMATION WATER PURCHASES FOR INSTREAM FLOW

Burean of Reclumation
January 26, 2004

WATER PROVIDED FOR FLOW AUGMENTATION
1991-2003
ALL VALUES IN ACRE-FEET

‘Year| Total USBR Acquired  Multi-Year Annual |
| Provided  Space by USBR = Rentals | Rentals
‘ (in 1995)
1991 | 201,525 43,874 157,651
1992 90,000 90,000 ] 7
1993 | 424,588 324.617 ‘ 99.971
1994 | 428,112| 383,788 44325
1995 | 427.235| 119,242 26,396 285,597
| 1996 | 422,141 98,000 57,396 206,745
1997 | 437,281 98,000 75,045 264,236
1998 | 427,000 98,554 77,923 250,523
1999 | 427,000 98,554 76,851 38,000 | 213,595
2000| 427,000 98,554 77,923 38,000 | 212325
2001 90,288 30,000 22,366 36,724 1,198
2002 | 286,534 170,198 17,649 0 98,687
2003 | 282,029 | 170,000 17,649 0 94,380
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Appendix S: UNPUBLISHED DECISIONS
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JEFFREY C. FEREDAY

e J.D. Northwestern School of Law, Lewis & Clark College 1980
e B.A. Political Science, Columbia University 1972

e Bar Admissions: Washington State 1980; Idaho 1981; Colorado 1981,
U.S. District Court (Idaho) 1981; U.S. District Court (Colorado) 1981;
U.S. Court of Appeals (10th Circuit 1982; 9th Circuit 1987); U.S.
Supreme Court (1999).

Jeff is a senior practitioner in Givens Pursley's natural resources,
environmental and energy group. Jeff practices chiefly in the areas of
environmental law, water rights, endangered species, wetlands, mining and
public lands.

In 1980 and 1981, Jeff served as an attorney in the Honors Program at the
Office of the Solicitor, U.S. Department of the Interior, where he worked
primarily in the areas of public lands, mining, and water law. He then joined
a large Denver law firm where he practiced in these areas through 1984.

Jeff moved back to his hometown to join Givens Pursley LLP in 1985, where
he has continued to build his practice in these fields, representing municipal
water suppliers, industrial clients, irrigators, land developers, mining
companies and non-profit organizations.

In February 2001, the Northwestern School of Law of Lewis and Clark College
conferred upon Jeff the law school's Distinguished Environmental Law
Graduate Award. The award is presented to those graduates who have made
significant contributions in the fields of environmental and natural resources
law. He received the Idaho State Bar Association's Pro Bono Service Award
for 1991. He is named in Best Lawyers in America in the fields of
Environmental and Natural Resources Law.

Jeff is a frequent lecturer to business, government, and professional groups
in the areas of water law, environmental law, and natural resources policy.
He has published several articles in these fields. His professional and civic
activities include: former Trustee, Rocky Mountain Mineral Law Foundation
and currently Idaho Reporter for the Foundation=s Mineral Law and Water
Law Newsletters; past president water law section of the Idaho State Bar;
Board member and officer of the Sawtooth Society; Board member of Boise
Contemporary Theater.
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CHRISTOPHER H. MEYER

Chris Meyer is a partner at Givens Pursley LLP. For over three
decades, Chris has been a leader in the fields of water law, planning
and zoning law, constitutional law, and road and public access law.
He has extensive litigation experience at the administrative, district
court and appellate levels (including 21 Idaho Supreme Court cases).
Best Lawyers in America has named him “Lawyer of the Year” seven
times in the fields of land use, water, and natural resources. Super
Lawyers placed Chris in the “Top 100 Lawyers” list for the Mountain
West. Chris has played a significant role in shaping legislation and is
described in the Idaho Yearbook Directory as “centrally located in the
world of lIdaho public affairs” and “a key figure in Idaho water law.”
He serves on the Board of Advisors to the National Judicial College’s
“Dividing the Waters” water law program for judges. For two decades, he served as President of
the Idaho Environmental Forum. His clients include cities, counties, highway districts,
municipal water providers, Fortune Ten companies, energy companies, food producers, mining
companies, and land developers. Before joining Givens Pursley in 1991, Chris practiced natural
resources law with the National Wildlife Federation in Washington, D.C. and later taught water
law and negotiation at the University of Colorado Law School’s environmental law clinic. Chris
earned his law degree, cum laude, from the University of Michigan in 1981. He earned is A.B.
degree from the same school with high honors in economics, Phi Beta Kappa, James B. Angell
Scholar, and Osterweil Prize in Economics.

LEGAL EMPLOYMENT

GIVENS PURSLEY LLP, Boise, Idaho.
Partner. August 1991 to present.

UNIVERSITY OF COLORADO LAW SCHOOL, Boulder, Colorado.

Associate Professor Adjoint. August 1984 to July 1991. Held this teaching position while serving as
counsel to NWF Natural Resources Clinic. Taught seminars in advanced water law, environmental law,
and negotiation.

NATIONAL WILDLIFE FEDERATION, Washington, D.C.
Counsel. May 1981 to July 1984.

PROFESSIONAL RECOGNITION

Best Lawyers in America

(www.bestlawyers.com)
Listed since 2007 in four categories: water law, land use & zoning law, natural resources, and
environmental law.

Named “Lawyer of the Year” in Boise, ldaho seven times in the last decade:
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2019 — top natural resources lawyer
2018 — top land use and zoning lawyer
2017 — top water lawyer

2015 — top land use and zoning lawyer
2014 — top natural resources lawyer
2013 — top environmental lawyer
2011 — top natural resources lawyer

Mountain States Super Lawyers

(www.superlawyers.com)
Listed since 2007 for energy and natural resources law. Named to “Top 100 Lawyers” in the
Mountain West in 2019.

Chambers USA
(www.chambersandpartners.com/guide/usa/5)
Listed since 2008 in Band 1 (highest ranking) for natural resources and environmental law.

Who’s Who Legal - Environment
(www.whoswholegal.com)
One of only 11 environmental / natural resources lawyers recognized in Idaho.

Listed since 2010.

Litigation Counsel of America

(www.litcounsel.org)
Inducted in 2010 as fellow in honorary society composed of less than one-half of one percent of
American lawyers.

Marquis’ Who’s Who in the World, Who’s Who in America, and Who’s Who in American Law
(www.marquiswhoswho.com)

Martindale-Hubbell
(www.martindale.com)
Listed since 1996 with highest ranking (AV).

Idaho Yearbook Directory (2001)

(www.ridenbaugh.com/catalog.htm)
Described as a “key figure in Idaho water law” and “centrally located in the world of Idaho public
affairs.”

Listed among top 100 most influential Idahoans.

Dividing the Waters, the National Judicial College, a water law training program for judges.
Serves on the Board of Advisors.

EDUCATION

University of Michigan, School of Law
Juris Doctor, 1981
e cum laude

University of Michigan

Degree in economics, 1977
e High distinction (magna cum laude)
e Phi Beta Kappa
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e James B. Angell Scholar
e Honors program in economics, class honors
o  Osterweil Prize in Economics

LITIGATION

Nemeth v. Shoshone County, Idaho Supreme Court Docket No. 46118-2018 (exclusivity of federal quiet
title act in Idaho road matters).

N. Idaho Bldg. Contractors Ass 'n v. City of Hayden, 164 1daho 530, 432 P.3d 976 (2018) (Bevan, J.)
(constitutionality of sewer capitalization fees).

Black Canyon Irrigation Dist. v. State, 163 Idaho 144, 408 P.3d 899 (2018) (Burdick, C.J.) (defending
district court’s rejection of late claims for refill water).

United States v. Black Canyon Irrigation Dist., 163 Idaho 54, 408 P.3d 52 (2017) (Burdick, C.J.)
(defending district court’s rejection of late claims for refill water).

Greater Boise Auditorium Dist. v. Frazier, 159 ldaho 266, 360 P.3d 275 (2015) (W. Jones, J.; Eismann,
J., concurring) (defended district in constitutional challenge to government financing).

In the Matter of Accounting for Distribution of Water to the Federal On-Stream Reservoirs in Water
District 63, Idaho Department of Water Resources (Oct. 15, 2015) (Spackman, Director) (water
rights).

N. Idaho Bldg. Contractors Ass 'n v. City of Hayden, 158 Idaho 79, 343 P.3d 1086 (2015) (Eismann, J.; J.
Jones, J., concurring) (constitutionality of sewer capitalization fees).

Washington County v. Bilbao, Case No. CV-2014-1854 (Idaho, Third Judicial Dist., Dec. 8, 2014)
(successfully represented Washington County in public access litigation).

County of Shoshone v. United States, 589 Fed. Appx. 834 (9th Cir. 2014) (per curium) (road law).

A&B Irrigation Dist. v. State, 157 ldaho 385, 336 P3d 792 (2014) (Burdick, C.J.) (water rights—single
fill rule—Basin-Wide Issue No. 17).

In the Matter of Certified Question of Law — White Cloud v. Valley County, 156 Idaho 77, 320 P.3d 1236
(2014) (J. Jones, J.) (defended county in challenge to road development fees).

Hehr v. City of McCall, 155 Idaho 92, 305 P.3d 536 (2013) (Burdick, C.J.) (defended city in action
involving impact fees — the Greystone Village case).

Alpine Village Co. v. City of McCall, 154 Idaho 930, 303 P.3d 617 (2013) (Burdick, C.J.) (defended city
in action involving impact fees).

Buckskin Properties, Inc. v. Valley County, 154 Idaho 486, 300 P.3d 18 (2013) (J. Jones, J.) (defended
county in constitutional challenge to development impact fees).

Idaho Conservation League v. U.S. Forest Service, 2012 WL 3758161 (Aug. 29, 2012) (Lodge, J.)
(NEPA and forest management litigation involving mining exploration).

Sopatyk v. Lemhi County, 151 Idaho 809, 264 P.3d 916 (2011) (W. Jones, J.) (defended county’s
validation of Anderson Creek Road as a public road).
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White Cloud v. Valley County, 2011 WL 4583846 (D. Idaho Sept. 30, 2011) (Lodge, J.); White Cloud v.
Valley County, 2012 WL 13018504 (D. Idaho Aug. 8, 2012) (Lodge, J.) (defended county in
challenge to road development fees). Subsequent to this decision, the surviving state law question
was certified to the Idaho Supreme Court, which ruled in Valley County’s favor, In the Matter of
Certified Question of Law — White Cloud v. Valley County, 156 Idaho 77, 320 P.3d 1236 (2014) (J.
Jones, J.), and the federal case was dismissed with prejudice (Case 1:09-cv-00494-EJL-CWD
Document 162).

Alpine Village Co. v. City of McCall, 2011 WL 3758118 (D. Idaho 2011) (Winmill, C.J.) (defended city
in action involving housing fees). The city sought removal to federal court. On remand, the city
prevailed in Alpine Village Co. v. City of McCall, 154 Idaho 930, 303 P.3d 617 (2013) (Burdick,
C.J.).

Mann v. Peters, Case No. CV-2011-57 (ldaho, Fifth Judicial Dist., Aug. 11, 2011) (upholding right to
develop an “accessory dwelling unit” on property).

American Independence Mines and Minerals Co. v. USDA, 733 F. Supp. 2d 1241 (D. Idaho 2010)
(Lodge, J.) (NEPA, standing, and road law issues).

In Re SRBA, Case No. 39576, Subcase Nos. 63-02779 et al. (Idaho, Fifth Judicial Dist., June 3, 2009),
Subcase Nos. 63-02449 et al. (Fifth Judicial Dist., May 20, 2009) (secured partial decrees for each of
the City of Nampa’s water rights).

In Re SRBA, Case No. 39576, Subcase Nos. 29-00271 et al. (Idaho, Fifth Judicial Dist., Nov. 9, 2009 and
April 12, 2010) (Melanson, J.), aff’d, City of Pocatello v. State, 152 ldaho 830, 275 P.3d 845 (2012)
(Eismann, J.) (upholding position of amici curiae regarding alternative points of diversion in City of
Pocatello municipal water rights litigation).

Galli v. Idaho County, 146 Idaho 155, 191 P.3d 233 (2008) (W. Jones, J.; J. Jones, J., concurring) (amicus
brief in public access case).

Cove Springs Development, Inc. v. Blaine County, Case No. CVV2008-22 (Idaho, Fifth Judicial Dist., June
3, 2008) (Robert J. Elgee, D.J.) (declaring unlawful and unconstitutional various exaction and
comprehensive plan ordinance provisions).

Schaefer v. City of Sun Valley, Case No. CV-06-882 (Idaho, Fifth Judicial Dist. July 3, 2007) (Robert J.
Elgee, D.J.) (declaring unconstitutional Sun Valley’s affordable housing fee).

American Falls Reservoir Dist. No. 2 v. Idaho Dep't of Water Resources, 143 ldaho 862, 154 P.3d 433
(2007) (Trout, J.) (conjunctive management of ground and surface water).

Chisholm v. Idaho Department of Water Resources, 142 Idaho 159, 125 P.3d 515 (2005) (Burdick, J.)
(water rights—Ilocal public interest).

Davisco Foods Int’l, Inc. v. Gooding County, 141 Idaho 784, 118 P.3d 116 (2005) (Schroeder, J.; J. Jones,
dissenting) (land use).

Colorado Water Conservation Bd. v. City of Central, 125 P.3d 424 (Colo. 2005) (Martinez, J.) (article by
Christopher Meyer cited by court).

Farrel/ v. Bd. of County Comm rs of Lemhi County, 138 Idaho 378, 64 P.3d 304 (2002) (Schroeder, J.)
(public road access—the Indian Creek Road case).

Potlatch Corp. v. United States, 134 ldaho 916, 12 P.3d 1260 (2000) (Schroeder, J.) (rejecting federal
reserved water rights for wilderness).

State v. Hagerman Water Right Owners, Inc., 130 Idaho 727, 947 P.2d 400 (1997) (Schroeder, J.) (partial
forfeiture water rights case).

WATER LAW HANDBOOK — APPENDICES © 2017 GIVENS PURSLEY LLP Page 346

541598 50.doc



Fremont-Madison Irrigation Dist. v. Idaho Ground Water Appropriators, Inc., 129 ldaho 454, 926 P.2d
1301 (1996) (Schroeder, J.) (interpretation of water right amnesty statute).

The Klamath Tribes, 135 I.B.L.A. 192, 1996 WL 518742 (Apr. 12, 1996) (prevailed in defending
challenge by Indian tribe to cultural resource use permit).

State, ex rel. Higginson v. United States, 128 Idaho 246, 912 P.2d 614 (1995) (McDevitt, C.J.)
(constitutionality of SRBA amendments—water law).

Nebraska v. Rural Electrification Administration, 23 F.3d 1336 (8th Cir. 1994) (Heaney, J.), aff’g, 1993
WL 662353 (D. Neb 1993) (scope of environmental trust’s authority to litigate).

Sierra Club v. Yeutter, 911 F.2d 1405 (10" Cir. 1990) (Tacha, J.) (federal reserved water rights — amicus
brief).

State v. Morros, 766 P.2d 263 (Nev. 1988) (per curiam) (prevailed in establishing recognition of instream

flows under state law).

Catherland Reclamation Dist. v. Lower Platte North Natural Resources Dist., 433 N.W.2d 161 (Neb.
1988) (Fahrnbruch, J.) (water rights and state endangered species act).

Hitchcock and Red Willow Irrigation Dist. v. Lower Platte North Natural Resources Dist., 410 N.W.2d
101 (Neb. 1987) (Hastings, J.) (right to build water project).

Tulalip Tribes of Washington v. FERC, 732 F.2d 1451 (9th Cir. 1985) (East, J.) (hydropower licensing).

Escondido Mutual Water Co. v. La Jolla Band of Mission Indians, 466 U.S. 765 (1984) (mitigation for
hydroelectric developments on public lands) (White, J.) (amicus curiae brief).

National Wildlife Fed’n v. Marsh, 568 F. Supp. 985 (D.D.C. 1983) (Parker, J.) (administrative law under
NEPA).

Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 (1982) (Stevens, J.) (ban on water export in violation
of commerce clause) (amicus curiae brief available at 1982 WL 608572).

LEGISLATION

H.B. 1 (2019) (subordination of certain water storage rights).
Tax Deed Amendments of 2016 (easements), S.B. 1388.

Highway Funding and Detachment Amendments of 2014 (road law), H.B. 619a, 2014 Idaho Sess. Laws
ch. 214, codified at Idaho Code 8§ 40-709, 40-709A.

Public Access Amendments of 2013 (road law), H.B. 321, 2013 Idaho Sess. Laws ch. 239, codified at
Idaho Code 8§ 40-114, 40-202, 40-203, 40-208, 40-2312.

Exemption from water rights for land application of municipal effluent (water rights), H.B. 608, 2012
Idaho Sess. Laws ch. 218, codified at Idaho Code 88 42-201(8), 42-221(P).

Local Public Interest Amendments (water rights), 2003 Idaho Sess. Laws ch. 298, codified at Idaho Code
88 42-202B(3), 42-203A(5), 42-222(1), 42-240(5), 42-1763.

Municipal Water Rights Act of 1996 (water rights), 1996 Idaho Sess. Laws ch. 297, codified at Idaho
Code 88§ 42-202(2), 42-202B, 42-217(“4.”), 42-219(1) & (2), 42-222(1), 42-223(2), 43-335, 43-338.

Idaho Administrative Procedure Act (logical outgrowth rule), 1992 Idaho Sess. Laws ch. 263, codified at
Idaho Code § 67-5227.
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PUBLICATIONS

Spooner, The Legal Climate of Climate Change - Water, Michigan Law Quadrangle Notes
(Spring/Summer 2018) (featuring Reed Benson, Chris Meyer, and Gary Ballestros).

Allen, Meyer, Nelson & Lee, Idaho Land Use Planning Handbook, Givens Pursley (2018).

Fereday, Meyer & Creamer, Water Law Handbook: The Acquisition, Use, Transfer, Administration, and
Management of Water Rights in Idaho, Givens Pursley (2018).

Meyer, Road Law Handbook: Road Creation and Abandonment Law in Idaho, Givens Pursley (2018).

Meyer, Ethics Handbook: Ethical Considerations for the Client and Lawyer in Idaho, Givens Pursley
(2018).

Meyer, Urban Growth, Land Use Planning, and Water Rights in Idaho (the Idaho Chapter of a
publication by the National Judicial Council) (2017).

Fereday & Meyer, What is the Federal Reserved Water Rights Doctrine, Really? Answering this
Question in Idaho’s Snake River Basin Adjudication, 51 ldaho L. Rev. 341 (2016).

Meyer, Cap Fee Basics and News from the Legal Front, Association of Idaho Cities (2016).

Meyer, The Non-Appropriation Lease After Greater Boise Auditorium District v. Frazier, Idaho
Association of Counties (2015).

Meyer, Mitigation of Injury to Water Rights: Law & Strategy in Idaho, The Water Report, at 14 (Dec.
2015).

Meyer, Planning for Future Needs Under the Municipal Water Rights Act of 1996, Association of Idaho
Cities Conference on Municipal Issues (2011).

Meyer, Municipal Water Rights and the Growing Communities Doctrine, The Water Report at 1 (Mar. 15,
2010).

Meyer, “Development, Codification, and Application of the Growing Communities Doctrine in Idaho,”
presented at American Bar Association, Section of Environment, Energy, and Resources, 28"
Annual Water Law Conference: Whose Spigot Is It? (Feb. 18-19, 2010).

Meyer, An Introduction to the Law of Interstate Water Allocation: From Compacts to Common Sense,
Law Seminars International (2009).

Meyer, Interstate Water Allocation, The Water Report (Aug. 15, 2007).

Meyer, Idaho Chapter Author for Brownfields Law and Practice, Matthew Bender & Co., Inc. (2004)
(named Best Law Book of the Year by the American Association of Publishers).

Meyer, A Comprehensive Guide to Redeveloping Contaminated Property (Idaho Chapter), American Bar
Association (2002).

Meyer, The Federal Reserved Water Rights Doctrine in a Skeptical Age, 39 American Law Institute —
American Bar Assn. 219 (2001) (Westlaw: SG039 ALI-ABA 219).

Meyer, All | Really Need To Know About Legal Ethics | Learned in Law School, 43 The Advocate (Idaho
Bar Assn.) 15 (2000).

Allen, Himberger, Honhorst & Meyer, Land Use Law in Idaho, National Business Institute (1999).
Meyer, Aquifer Storage and Recovery in Idaho, University of Idaho (1999).

Meyer, Complying with Environmental and Special Use Regulations, in LAND USE LAW IN IDAHO,
National Business Institute (1999).
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Meyer, Municipal Water Rights in Idaho: The Growing Communities Doctrine and Its Recent
Codification, Northwest Water Law & Policy Project (1996).

Meyer, Small Handles on Big Projects: The Federalization of Private Undertakings, 41 Rocky Mountain
Mineral Law Institute 5-1 (1995).

Meyer, Instream Flows: Integrating New Uses and New Players into the Prior Appropriation System, in
INSTREAM FLOW PROTECTION IN THE WEST, Natural Resource Law Center (1993).

Meyer, Water Conservation: Looks Can Deceive, in RIVER VOICES (1993).

Meyer, Instream Flows: Coming of Age in America, in PROCEEDINGS OF THE WESTERN REGIONAL
INSTREAM FLOW CONFERENCE (1989).

Meyer, Western Water Law: The New Frontier, in AUDUBON WILDLIFE REPORT (1989).

Meyer, New Developments in Water Rights on Public Lands: Federal Rights and State Interests, paper
presented at conference sponsored by the Natural Resource Law Center, University of Colorado
School of Law, Water as a Public Resource: Emerging Rights and Obligations (1987).

Meyer, Navigating the Wetlands Jurisdiction of the Army Corps of Engineers, 9 Resource L. Notes 3,
Natural Resources Law Center (1986).

Meyer, Two papers published in Winning Strategies for Rivers: Proceedings of the Tenth Annual
National Conference on Rivers, American Rivers Conservation Council (1985).

Osann, Campbell, Meyer, & Allemang, Shortchanging the Treasury: The Failure of the Department of
the Interior to Comply with the Inspector General’s Audit Recommendations to Recover the Costs of
Federal Water Projects, National Wildlife Federation (1984).

Anderson, Campbell & Meyer, Solving the Water Crisis, V-7 Policy Report 9, the Cato Institute (1983).

Meyer, Sporhase v. Nebraska: A Spur to Better Water Resource Management, 1 Envtl. Forum 28,
Environmental Law Institute (1983).

Burwell & Meyer, A Citizen’s Guide to Clean Air and Transportation: Implications for Urban
Revitalization, U.S. Environmental Protection Agency (1980).

Meyer, The Effects of Labor Organization on the Functional Distribution of Income in Manufacturing
Industries in the United States for the Years 1948 through 1972, Senior Honors Thesis, University of
Michigan (1978).

BAR MEMBERSHIPS

Member of the bars of Idaho, Colorado, and the District of Columbia.
Admitted to practice in federal courts in the District of Columbia, Eighth, Ninth, and Tenth Circuits.

PERSONAL

Born September 29, 1952, in Springfield, Missouri.

Married to Karen A. Meyer. One child, C. Andrew Meyer (graduate of Tulane Law School now
practicing in Boulder, Colorado).

Chris has made his home in Boise, Idaho since 1991. He has lived in fifteen cities in thirteen states:
Arkansas, Colorado, Florida, Idaho, Indiana, lowa, Maryland, Michigan, Missouri, New York, Virginia,
Washington, D.C., and Florence, Italy. He has lived in Boise for the last 27 years.
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CONTACT INFORMATION

Christopher H. Meyer 208-388-1236
GIVENS PURSLEY Ltp chrismeyer@givenspursley.com
601 W. Bannock Street Www.givenspursley.com

Boise, ldaho 83702
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Appendix U: HANDBOOKS AVAILABLE FROM GIVENS PURSLEY

Copies of these publications may be ordered by returning this form by mail, faxing it to
208-388-1300, by sending an e-mail to handbooks@givenspursley.com, or by calling 208-388-
1227.

O Wwater Law Handbook: ($60.00)
The Acquisition, Use, Transfer, Administration, and
Management of Water Rights in Idaho

O Land Use Handbook: ($50.00)
The Law of Planning, Zoning, and Property Rights in Idaho

O Road Law Handbook: ($30.00)
Road Creation and Abandonment Law in Idaho

O Ethics Handbook: ($20.00)
Ethical Considerations for the Client and Lawyer in Idaho

L CD Containing All Four Handbooks: ($5.00)

Name:

Title:

Organization:

Address:

City/State/Zip:

E-mail Address (optional):

(Price Includes Shipping) [] Check Enclosed [] Please Bill Me
Note: Price for hard copies reflects costs of production and mailing.

Electronic versions of all our handbooks are also available for free download at
www.GivensPursley.com under Publications.
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