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1. INTRODUCTION TO WATER LAW

The prospectors and settlers who traipsed across the plains toward the mountains and valleys of the West more
than a century ago encountered a land unlike any thebgXgerienced before. Its soil was rich. Its hills were pregnant
with minerals. It was spectacular country. All that was needed to unlock its treasures was water. Water, however, wa
scarce. Startlingly scarce.

With little more than their own handspme inspiration, and a stubborn refusal to give in to adversity, they began
to change the face of the West. What water they found, they diverted, stored, channeled, pumped, piped, and sprayed
some of the most ingenious and monumental physical undeysaétver conceived. Beginning in the 1860s in Idaho,
miners used water for placer and hydraulic mining, milling and other purposes. Mormon settlers devised remarkably
elaborate irrigation systems in the upper Snake River Valley. Power companiearfiessed the hydroelectric potential
of Idahds rivers to power mines in 1901. The federal government followed suit with massive dams that powered the
nation through World War Il and turned the Great American Desert into an irrigated food factorys tdams and
cities grew up where sagebrush once ruled.

In the course of these technological achievements and social transformations, the natural environment has
changed dramatically. The hydrology of rivers, streams and aquifers has been alteredrdisbnnhigs been disrupted,
and pollutants found their way into rivers, lakes, and aquifers. Most Idahoans now experiersenatater scarcity in
the West as a byproduct of urban growth. Urban expansion requires water for municipal and industfidlicises this
water supply will come from formerly irrigated areas which are now being subdivided, paved over, or otherwise taken o
of agricultural production. Today, as urban populations grow, as the environment responds to stress, as economies
fluctuate, as politics shift, and as the climate itself threatens global change, the allocation of water grows ever more
complicated and controversial.

Growing cities, emerging industries and new coalitions of users flex increasing muscle in a politicavbatting
once knew only agriculture. Fish and wildlife advocates, backed by powerful federal legislation and federal courts, hav
claimed a seat at the table. Congress seems to run both wayséatandmg down the federal partnership with the
states whih bankrolled water development for most of this century, while at the same time stepping up its involvement i
the regulatory arena. Hydroelectric power generators grapple with the prospect of deregulation, coupled with the
challenge of relicensing most teir projects. Farmers and ranchers face tough economic conditions and ponder their
futurei on the one hand resenting and resisting the market forces which threaten their way of life, and on the other hanc
wondering what the water market might be capalbldoing for them.

These are changing times for water right holders. Yet the basic principles of allocation today are the same one:
devised by the first settlers more than a century ago. The first rules to evolve were simple understandings worked out
(and sometimes enforced at the end of a gun) in the early mining camps. Today, the legislatures, courts, and regulator
bodies have taken over the task of writing the law. However, the basic premises remain unaltered. First, water is a pu
resource, wned by the public. Second, a private right to use the @abliater can be acquired, but it is a conditional
right that is founded on continuing beneficial use. When proper procedures are followed, the right to continue using we
sofiappropriatedripens into a legally enforcealiteater rightd Third, when there is insufficient water available to fill
all of the water rights diverting from the same source, thefstatiministrative authority can be brought to bear to
allocate the available supplyohe basis of who first put it to beneficial use, but only as between those right holders who
actually are using the water without waste.

Despite watgls enormous economic value, rights to this public resource are awarded to the appropriator free of
chage. Except for the cost of complying with state rules and some local delivery charges, the appropriator pays nothin
to use the water. Only when a water righgatdto a new user does the right fetch a pyigeerhaps a substantial one.

The spread in \ae is tremendous. A gallon of bottled water sold for a dollar in a supermarket translates to
$325,851 per acsot. That same acifeot, in some circumstances, may be bought from I&&aWater Supply Bank or
the U.S. Bureau of Reclamation for undeefoollars. Meanwhile, the price of a permanent supply in Idaho is slowly
being driven up by moratoriums and other obstacles to new appropriations. While Idaho likely remains decédes away
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longe® from the frenzied water transactions of Nevada, ColorAdepna and California, one thing is for sure. The
days of simple, routine appropriation of new rights are over. Water margatsic and privaté have arrived. Still in
their infancy today, they will play a major role in the allocation of water froma e out.

The market for water, however, is unlike others. Water is not a simple commodity like apples or coal. It flows; i
is used and used again; it is lost, recycled and renewed. To the user, its real value lies in the physical and ligal reliabi
of its source. This leads to the central principle of Western watér paiwrity. The most commonly described attribute
of water rights in the West is the rule tfiitst in time is first in rightd* This is the essence of the prior appropriation
dodrined the governing law in the allocation of water throughout the Wé$te basic principles of Idai®water law
system are summarized below.

The U.S. Supreme Court used the phrase if i rGalforniav. Aizonagne, f i
373 U.S. 546, 555 (1963). These words are also codified in Idaho CEHeX. Finally, our Idaho Supreme Court has employed the

phrase: ANearly every session our Legisl atur e impaose thefotmermget e d
of water, and an inspection of the various acts plainly shows that the guiding star has always been to so legislatetaltopeos of
water in the most useful, beneficial way, keeping in view the rule existing all overtheda r e gi on, &6 Fi r Hard\. Boised i me

City Irrigation and Land Co.9 Idaho 589, 594, 76 P. 331, 332 (1904).

2The prior appropriation doctrine (to which Idaho astabscr ik
United States where water is more plentiful. Riparian water rights are based on the principle of equal sharing of vgedirrgpanan
(streamside) | andowners, without regard to whpoigbtsthera §tre

created as an incident Bakefv. Orelda Eoods,Hnc. .85 Idatfo 575,5p9a513 Pa2d 627, 831 (1978). Nine of
the Western states (California, Kansas, Nebraska, North Dakota, Oklahoma, OmgbrD&kota, Texas, and Washington) mix together
el ements of prior appropriation and riparian wat erapprapnation Even
dominate.

ldahob6s commitment to teedrlieadr ocaupprimpriitest icoomsdaddturtiimen:i s
unappropriated waters of any natural stream to beneficial uses shall never be denied, except that the state may liegt ke asel
thereof for power .apg.XV,80.s esT e pdrdiachro LCpopmrsapri ati on doctrine wa.
Union in 1890. Malad Valley Irrigating Co. v. Campbel? Idaho 411, 18 P. 52 (1888). Hlutchinson v. Watson Slough Ditch Cb6 Idaho
484, 101 P. 105€01909), the court held that riparian rights are repugnant to the constitution and exist only to the extent they dochot confli
with rights acquired through prior appropriatioBchodde v. Twin Falls Land & Water C224 U.S. 107 (1912) (noting that ldahad
rejected the riparian rights system of appropriati@®gealso Baker v. Orelda Foods, Inc.95 Idaho 575, 513 P.2d 627 (1973) (rejecting

ficorrelative rightso in ground water).
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2. A BRIEF IDAHO HISTORY

Water resource development in Idaho has proceeded under four distinct®pfhseirstwas thefieasy phase.
It began with the earliest direct diversion of water from the Boise River in 1843. Other direct diversions of natural flow
from the Snake River and its tributaries began in earnest in the 1860s, peaking in the 1880s and 1B8@srnRy the
last century, the direct flows, in large part, were fully appropriated.

Thus began phase two, the era of surface storage. Beginning with Milner Dam in the Magic Valley, ditches,
canals and reservoirs were constructed by Carey Act coagdhée Bureau of Reclamation, irrigation districts and others.
Today the reservoir capacity of the Snake River Plain exceeds nine milliefeacre

This was followed by a quieter, but just as important revolution. The third phase began after Watjdwtrar
the intersection of new technologies, low cost power, and burgeoning agricultural demand. This time,drragitoys
largely on their owé looked down, to the vast Snake Plain Aquifer. Over the last fifty years, the landscape has been
transforned once again by the hand line, the sideroll or wheel line, and the center pivot. Today vast aquifers throughou
Idaho and across the West compete with the mighty rivers as the foundation for otlragatbeconomies.

The fourth phase, beginning in th860s, again focused on surface water. This is the era of efficiency. Flood
irrigation gave way in many parts of Idaho to sprinkler and leeseded field® technologies developed for ground water
pumping and adapted for surface water. Lined ditcheddadl further gains, and gated pipe delivered water more
efficiently to the remaining furrow irrigation operations. Meanwhile, the-lifghump came on the scene, enabling the
irrigation of vast areas of former desert with water pumped from the SnadeaRimuch as 600 feet below. The extent
of the change is unmistakable from the air: Circles of green stretching across the horizon. Or from the road: Evening
sunlight refracted through the spray of countless pivots and siderolls.

Now, at the turn ofhe century, we afe perhap8 about to embark upon the fifth phéaseallocation of existing
water supplies. This may be accomplished through a variety of means, from simple transfers of water rights, to more
complex exchanges, and finally to creative neweantakings such as aquifer storage and recoveA®R0) and public
betterment aquifer rechar@@BARO).

3 Seeleffrey C. Fereday & Michael C. Cream8wan Falls in @D: A Nev Look at the Historical, Legal and Practical Dimensions
of Il dahobés Biggest ,28&ahel. RR.ISPHIOR). Cont rover sy
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3. THE FUNDAMENTALS OF WATER RIGHTS
A. A usufructuary right 8 a right to use

A water right is created and maintainedfiayppropriatingit, that is, exertig control over a flow or volume of
water and putting it to beneficial use. Idaho, like most Western states, requires that one seeking a water right first mus
follow an administrative process involving an application to make the appropriation, whictepted, results in a
permit. Provided its conditions are met, the permit then ripens into a license. The license is the certificate showing the
existence of the water right. The appropriator pays nothing to acquire the water right, other than ppiiiatba
filing fees? Once obtained, the water right is valuable property.

Although a water right is a property right, the owner does not own the water itself. The owner merely owns the
right to use the water for a specific beneficial purpose consisiéh various conditions and constraints. The water
resource itself is owned by the people of IdaHn.a technical sense, it can be said that once an appropriator diverts
public water from a stream or aquifer, or impounds it in a reservoir, it bectmeppropriat@ property, simply by
virtue of the direct control the appropriator exerts over it. But even then, the water rimairessed with the public
trust to apply it to a beneficial usé.Water rights, therefore, often are described byytas asiusufructuaryy meaning a
right tousea thing, not ownership of the thing itself. Usufructuary rights are nevertheless property adiipe of real
estate.

A water right may be sold, donated, mortgaged, deeded, leased, devised or othemteidartrmost ways like
any other real estate. In Idaho a water right will pass to the purchaser of land any time title to land is transfesred, unle
the right is specifically reserved in the deed.

Because they are property, water rights are subjebettl1S. (and State) Constitutiisrprohibition against
uncompensated takin§sThis does not mean that any government interference with a fevgater right constitutes a
compensable taking. However, the law of takings continues to dév&eperallyspeaking, any physical invasion or a
regulation that completely destroys the economic value of the water right probably constitutes’d taking.

4 Current filing fees are set out in Idaho Codé28221. Other fees associated with general adjudications are codifiddtai Code
§421 41 4. From time to time, proposals are made for asefapublicer an
water resource. Such proposals have not been adopted. The same fees apply to changes in psioncirtivether elements of a water
right.

The Stateds ownership of wat érthepemseofrgeamsteeingshatithe comman rights of e 1 ¢
all shall be equally protected and that no one shall be denied his properiseane& f i t of t hi sPoadew.mfavesqB8d ec e s s
Idaho 496, 502, 356 P.2d 61, 64 (196f)otingWalbridge v. Robinsqr22 Idaho 236, 242, 125 P. 812, 814 (1912).

6 Washington County Irrigation Dist. v. Talbdys Idaho 382, 385, 43 P.2d 943, 44935);see also Glavin v. Salmon River Canal
Co, 44 Idaho 583, 5889, 258 P. 532, 534 (192American Falls Reservoir District No. 2 v. I DWRRFRDO ) , 143 | daho 862
433 (2007) (Trout, J.).

"Idaho Code § 5801(1) (definition of real propty); Reno v. Richards32 Idaho 1, 178 P. 81 (1918);re: Robinson61 Idaho
462, 103 P.2d 693 (1940nderson v. Cumming81 Idaho 327, 334, 340 P.2d 1111, 1115 (1968w v. Carlson107 Idaho 461, 690
P.2d 916 (1984). As discussed in secti@nA(1) at paged7, permits are deemed personal property, not real property.

8The government is required to pay compensation if.USs act
Const. amend. V (takings clause). The Fourteenth Amendment makes the takings clause applicable to actions by stateagowaihmen
U.S. Const. amend. XIV.

% Traditionally the courts have given wide latitude to regulatory bodies, but thdaulebat constitutes a taking remain mushy.
Seege.g, Aginsv. City of Tiburon 447 U. S. 255, 260 (1980) (land use regulation
advance legitimate state interests or denies an ownerecormi cal |y vi abl e use of his |l and. 0)
provide further guidance on this issue. The lower courts do not appear to be applying the rules conSistgatyy.Deltona Corp. v.

United States657 F.2d 1184 (Ct.1C1981),cert. denied455 U.S. 1017 (1982) (denial of a section 404 permit did not constitute a
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B. The elements of a water right

Every water right is described by speciiElementé that define and limit its &s Most elements may be
changed, subject to administrative approval. A few elements, however, may not be changed. For instance, a water rig
user may not change the source of a water right, increase its quantity, or make its priority date eattiese E@ments
that are changeable, a water right holder has the legal right to change them, but only where injury to other water users
avoided and other legal standards are met. Any change to an element of a water right requires the approziof the |
Department of Water Resourcé®épartmend or AIDWRO) in a transfer proceeding. (See discussion in setdat
pagel29).

The elements of a water right are: source, priority date, ameitim:(in annual volume or rate of flow, or both),
period of use, purpose of use, point of diversion, and place ofSe0Olsen v. IDWRO05 Idaho 98, 666 P.2d 188
(1983); and Idaho Code42-14111*

(1) Source

The source of the water supply simply idensiftee body of water from which the water is to be appropriated or
diverted. In the case of a surface right, the particular stream, spring, or lake is named. In the case of ground water, the
source is typically simply labeld@jround waten

Generally the larger the water source the more secure the right because it will be more likely to provide water
during periods of extended drought. Availability of water to satisfy a particular water right is dependent, as welg upon t
number and size of any senwater rights from the same source.

Ordinarily the water user may not change the source of a water right, but must instead obtain a new water right
the new source. However, the Department will allow a change in one tributary to another tribitarsaohé source, if
doing so does not result in injury.

All waters of the state when flowing in their natural channels, including springs, lakes and ground water are
available for appropriatioff. However, the Idaho Department of Water Resources is pretiifsitm issuing a permit to
appropriate the water of any lake not exceeding five acres in surface area or any pond, pool or spring located entirely c
the lands of a single owner except to the landowner, or if to another, with the acknowledged writiesigreainthe
landowner. These are inaccurately referred fiipasate watera

compensable takingflorida Rock Industries, Inc. v. United Stat&81 F.2d 893 (Fed. Cir. 198@&grt. denied479 U.S. 1053 (1987pn
remand 21 Cl. Ct.161 (1990) (to determine whether there is a complete diminution in value the court must consider the value of the land a
sold to speculators)oveladies Harbor, Inc. v. United Staj&d Cl. Ct. 153 (1990) (regulatory taking found in denial of sectighp&dmit).

®To further complicate matters, a doctrine known as the
obligation to pay compensation for federal actions which would otherwise constitute compensable takings when the teder shlaeti
pursuant to the navigation powehrizona v. California283 U.S. 423 (1931). Recent U.S. Supreme Court decisions make clear, however,
that even the navigation servitude is not a complete deféfeiser Aetna v. United State$44 U.S. 1641979) (proposed regulation to
require public access to pond newly connected to a bay amounted to a td&ingf)n v. Vermillion Corp444 U.S. 206 (1979) (proposed
regulation to require public access to waterbody amounted to a taking).

YThevariouselment s of a water right are identified in various |
appropriation and transfer of water rights.g, Idaho Code §882-203A, 42217, 42219 and 4222. The elements are also set out in the
statute describing the Directords Report t 62141&(2).sNotethatthe SRBA on e
statutes originally called for quantificati on ofwadrdpealediici®%/s ump
1997 Idaho Sess. Laws, ch. 374.

12 |daho Code §82-101, 42226.
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(2) Point of diversion

The point (or points) of diversion refers to a legal description of the location where the water is diverted from a
stream, an aquifer, a lake or other evagtource. Any change in point of diversion requires approval of a transfer
application by the Department.

For an instream flow water right, the beginning and ending points of the stream reach are described.
(3) Priority

Early water users are referredasfiseniord while those who come later are calf@dnior.0 A senior water right
holder is entitled to have his right filled completely before any junior right holder is entitled to divert at all. (See
Appropriation Example 1 below.) This is the prlei of fffirst in time is first in righd that is set forth in Art. XV, 8 of
the Idaho Constitutiof?.

The date on which a person (or his predecessor) first began to use the water is known &s fhreousgdate.
Priority, as well as amount, is comfied in license or a decree. During drought conditions, only senior users on a
particular stream (say, with priority dates of 1890 or earlier) might be allowed to divert. Thus, the more seniortthe priori
date, the more secure the water right, regasddésvhere the user is located on the stream.

When a water right is sold or changed, it ordinarily keeps its original priority date (so long as no other water use
is injured). This is one of the most valuable aspects of its existence.

Note that when wateights are obtained by an irrigation delivery entity, such as a canal company or irrigation
district, water rights are typically acquired for the project in a single block. Thus within the irrigation entity,saWiser
have obtained water rights anftthat supply hold the same priority date, even if some settlers arrived earlier on the
project than other¥. Of course, if the project subsequently obtains an additional water right or rights, those subsequent
acquisitions would have their own priorityates.

A senior water right holder may obtain the slateelp in enforcing his or her priority. If a water user is not able
to obtain water to achieve his or her beneficial use under th@ esgitlement and believes that junior users are diverting
water that he or she is entitled to divert, the senior may plédelaery calb (akafipriority calld or simplyficalld) on the
water source. In such a case, the state will require junior appropriators to reduce or cease their diversions to supply th
senig. The curtailment of junior water rights by action of the state to enforce priorities is referrd@étmasistratio®
of the rights. On surface streams where the rights have been adjudicated, administration occurs in a routine and orgar
fashion hrough a state agent known as a watermaster: When the river flow drops-tietepn@ined level, the
watermaster closes a certain group of junior headgates; when it drops further, he or she closes the next group, and so
Where rights have not beadjudicated, or where both ground and surface water rights are to be administered together,
administration often is more complicated, or requires additional processes. These and other issues pertaining to the
administration of water rights are discussedectionl3.D(1)at pagel24.

(4) Nature of use

The nature of use identifies the particular use that is made of the water under a water right. An appropriation m
be for a useful or beneficial purpe.

Most descriptions of the nature of use are quite broad. For instance, an irrigation rights is simply described as
firrigationo without specifying, for instance, the particular ctopLikewise, an industrial facilit§s water right is typically

13 See alsddaho Code &2-106.
Y Faris v. Blaine County Inv. Co3 F.Supp. 381 (D. Idaho 1983).

BMuirv. Alison 33 I daho 146, 191 P.si2cOnBumptiteue@q not regjere a tnarsfer@ursuantitcC h a
section42 22 . 0 | d42202B(1)a@sdreendid in 2004).
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descriled generically aBindustriab or, perhapsiicommerciald In some instances, however, it might be described more
specifically such as, for instancefifaod production facilityp The Department does not have a fixed practice regarding
how much specificit is required. From the hold®rperspective, the more general the description, the better, to provide
maximum flexibility in the future.

(5) Quantity: rate of diversion and annual volume

All water rights must be quantified in some way to determine the anobtime right. Very early irrigation water
rights were quantified simply by reference to the lands that were irrigdteql, f{vater for 40 acres irrigatiod). Just
how much water this means is left for subsequent administrative or judicial det@minat

Older irrigation water rights are often quantified simply in terms of a diversion rate, without any specified annual
volume. This is typically expressed in cfs (cubic feet per second) ordminehes (one fiftieth of a cfs in Idaho). The
diversionrate is the rate of flow associated with the water diversion, measured at the point of diversion. If no annual
volume is specified for the right, that does not mean there is no annual volume limitation (except in cases of municipal
rights). Rather, thannual volume will be estimated based on historical use if the water right subsequently must be
quantified, for instance in a transfer proceeding.

Today, new ground water rights and surface water rights typically are described with express termsiom dive
rate, period of use, and annual volume. For instance, a water right used to irrigate 100 acres might be issued with a
diversion rate of 2 cubic feet per secoficf$0) and an annual volume of 400 afeet. The annual volume serves as a
critical cg on the water right. If a 2 cfs right were allowed to divert all day, year round, it would yield 1,448eicre

The question of how much water an irrigator is entitled to, is an evolving one. Prior to the advent of sprinkler
systems, the Departmensiged most irrigation water rights based on the rather genirmisper acrérule specified in
Idaho Code 882-202(6) and 4220. Under these statutes, which are still in effect, an irrigator may not exceed@ miner
inch (0.02 cfs) for each acre irdged unless the applicant can demonstrate special circumstances requiring a higher rate
diversion. Thus, based on the example above, 100 acres of irrigated land might have been awarded a water right with
diversion rate of 2 cfs (100 acres x 0.02).

With the advent of sprinklers and other more efficient delivery systems, however, an inch per acre is often more
that is required to irrigate efficiently. Consequently, the Department is less likely to approve the full inch pehacre at t
permit stage.Instead, the Department will take into account the particular delivery system, and set the permitted quantit
accordingly. Many ground water rights in Idaho have been licensed for less than one inch per for this reason.

Thus, an irrigator using less effiat gravity {.e., flood) irrigation would be able to acquire a larger water right,
up to anfinch per acréthan a farmer who has installed more efficient sprinkler irrigation equipment.

At the license stage, the Department will review quantity agased on beneficial use of thelaslt irrigation
system. Thus, the licensed quantity could be cut back further consistent shiggmound conditions. There is a limit,
however, to how far the Department evaluates individual circumstances at tisinlicstage. For instance, inistthe
Departmens practice to take into account the particular crop grown, soil conditions, or other individual factors. Thus, tc
establish the diversion rate at the license stage, the Department ordinarily simplgribokt how much water the
system delivers, measured at the point of diversion.

The discussion above relates to the quantification of irrigation rights. Industrial and commercial water rights are
guantified based on the specific needs of the appropriato

Small domestic rightarequantified based on a statutory formtfladowever, in certain circumstances domestic
rights may be aggregated in subdivisions and bymanicipal water providers serving domestic uses.

16 |daho Code &2-111; see also IDAPA 37.03.08.010.08 (definition of DCMI and discussion of domestic) and 37.03.08.010.15
(definitonof Asingle family domestic purposeso).
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Note that municipal water rights ageantified differently from others. It is the longstanding practice of the
Department that municipal water rights are quantified solely in terms of flow (diversion rate); no separate annual volum
is stated. In other words, its annual volume equate$itd would be produced if operated at that rate of flow 24 hours
per day for 365 days. Thus, a municipal right quantified at 2 cfs would carry (either implicitly or explicitly) an annual
volume cap of 1,448 acffeet (in contrast to 400 acfeet for a tyjical 2 cfs irrigation right). As a practical matter, a
municipal provider will not pump the full allowable volume for a number of years. Eventually, however, the municipal
provider will igrow intad the full annual volume permitted. (See discussion ofiaipal rights and théigrowing
communities doctringin section23.D(8)at page238)

What happens when an irrigator reduces the quantity of water required at some point after licensing of the right
For instance, suppose an irrigatdstorically using a gravity/flood irrigation technigaitches to a more efficient
sprinkler irrigation system. Does this reduce the size of the water rigtejuick answer iBno 0 unless and until the
water righ is transferred to a new use (or some other change is made in tie uiggjt

So long as the right continues to be used for irrigation, the farmer retains the flexibility to convert back and forth
among irrigation systems, or among more or less vdaieranding crops (so long as thigersionquantiy specified in the
licenseor decreare not exceeded). Thus, in theory, the farmer could go from gravity to sprinkler and back to gravity
without risk of having his or her right cut back in the inte¥inAnd, generally speaking, the consumptive use under the
right should change littldue to such a swit¢llepending otthe comparative amounts of such thingeeporaibn from
ditch lossesnd sprinkler sprayHowever, the timing and location of returnvils could be quite differeiais between the
two techniques.

The situation is different, however, when that farmer seeks to transfer the water right to a new type of use. If, fc
instance, the farmer were to sell her water right to an industrial usenafiag converted to sprinklers, the Department
would evaluate the quantity of water available for transfer based on recent historical use, for example, over the last five
years. In other words, she may be able to convey only the quantity of watecailstoeiquired for use in her sprinkler
system. (See discussion of transfers in sedtéat pagel29)

Prior toHagerman I1}°it had been the Departmértpractice to report water rights to theage River Basin
Adjudication at the lower quantity reflecting current irrigation practices. The Department first justified this on tié basis
partial forfeiture. Whetthe SRBAJudge declared (incorrectly) that there was no such thing as partiaui@rféhe
Department changed its theory and justified the practice on the basis of a constantly ébelvéigial use In
Hagerman F°the Idaho Supreme Court reversed SRBA Courtind declared that partial forfeiture does exist in Idaho
water law. In the companion casklagerman || the courtalso rejected the Departménfibeneficial usérationale,
saying that the forfeiture statute, being more specific, controlled the issue.

At that point, the Department might have taken the position thatreamge in irrigation practice resultingan
smallerwaterdiversionfor five years constitutes a partial forfeitundagerman liseemed to invite this. Instead, the

" There is no statutory provision specifically discussing these larger domestic rights. However, it has long been thexDepagme
practice to award domestic rights for subdivision developments and the like. ti&remactment of the Municipal Water Rights Act of 1996,
some of these uses may be eligible for a municipal water right, based on the broad definition of municipality. Se@ disseissor23
beginning on pag222

18 |t the right were to be adjudicated (for example in the SRBA) at the stage when sprinklers were in place, the rightuidider wo
be entitled to a decree for the potentially larger diversion quantity specified in the license,galiewia revert to that diversion amount to
support flood irrigation if need be. A number of water rights, however, were decreed at the lower diversion quamtigy\ahartithat was
the Departmeid@ practice. The only avenue available for the userwddces up to discover this uneven treatment is to seek relief from the
court. He or she will have to contend with Idaho R. Civ. Pro. 60(b) which limits the reasons for which a final decreehaagdzband
sets a six month rule for most requests. Asagtical matter, it is unlikely that an irrigator would regresefaprinkler to flood techniques.

19 State v. Hagerman Water Right Owners, [ficH a g e r md30 Idahb 836, 947 P.2d 409 (1997) (Schroeder, J.).

20 State v. Hagerman Water Right Ownerss.[ Hagerman 6 )130 Idaho 727, 947 P.2d 400 (1997) (Schroeder, J.).
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Department has accomplished the same result under a different rubric. Ratllecthany that the reducediversion

into a more efficient delivery systerasults in a partial forfeiture, the Department simply observes that as a principle of
the law of transfers, it caallow thetransferof only that diversiorthen being made of the watdased on recent historical
use. This distinction is more than semantic; it allows the Department to be lenient to the irrigator (by not calling the
switch to sprinklers a partial forfeiture), whhelding tothe longstanding rule looking to historidaneficial useor

even in some cases historical consumptive-udeen it comes tdeciding what diversion to allow & water right

transfer.

The quantification of a water right can pose a challenge for a growing company. If an industrial user is still
growing the business at the time a water right is licensed, the right will be quantified based on the best year of producti
during the proof period. There is no cushion for future growth. A growing enterprise must apply for (or acquire by
purchase) a e water right to cover the expansion.

(6) Period of use (aka season of use)

The period of use (or season of {isalentifies the time of the year when water is authorized to be divantkd
used For example, a water right for irrigation may be used onlyndutie irrigation seasdi. The storage seasam, the
other handis that period of the year when water is not being used for irrigation.

Designation of the period of use is important because different water étsarbald rights to the use of water
from thesamesource butluring different periods of the year. The period of use also reflects an implicit quantity limit on
the water right.For instance, the holder of a yaaund hydropower right on a stream may be concerned that irrigators
not begin dverting upstream surface diversions too early in the Spring or too late in the Fall.

Older water rights often failed to expressly state the period pbusémply describe it as, sdithe irrigation
seasor This creates difficulties in administrati, andusuallyrequires the Department or a court to determine the actual
periad of use based on actual dates, such as Apfildember 15 for irrigationCurrent Idaho statutes require that in
decreeing water rights the court shall designate the pefithek year when water may be used for the authorized
purpose? Likewise, the Idaho Supreme Court has ruled that the irrigation season must be defined by specific beginnin
and ending datesA&B Irrigation Dist. v. Idaho Conservation Leag(ekaBasinWide Issue b( ITL 1116,)131 Idaho
411, 424, 958 P.2d 568, 581 (1998) (McDeuit}?*

21 The terms period of use and season of use are interchangeable, although it is possible that a particular period of use might
correspond to something other than a season.

22 The irrigaion season in Idaho ranges from six to nine months, depending upon the geographic area. A map designating the
applicable irrigation season for each area of the state is set out in Appendix B to IDAPA 37.03.08.

23|daho Code §82-1411(2)(g), 421412(6).

24In ICL Il the Director of IDWR included various general provisions (addressing administrative issues broadly applicable to all
water rights) in the Directorod6s Reports for three desigsateabasi ns
basinwide issue to consider the appropriateness of the general provisions. The SRBA Court struck the general pravigioaessasyuto
define or efficiently administer water rights. The Idaho Supreme Court (opinion by Justice McDeviti@dea® to the provision on
firefighting (holding that was an appropriate general provision), but upheld the District Court in striking the genesiaingrém stock
watering and excess water. On reconsideration (opinion by Justice Walters), thee@anded for further proceedings concerning general
provisions on the season of use and conjunctive management.

In A & B Irrigation Dist. v Idaho Conservation Leag(étL 110 ) , 131 I daho 329, 955 P.2d 110¢
addressed a genegabvision dealing with excess water included on water rights within the previously decreed Reynolds Creek Basin. In
contrast to the fAgener i clGLI thiswas a stipulatedegenerg pravision sdttingoout a specic adrathiei n
formula for administering the delivery of water during high flow periods. The SRBA District Court struck the provisieariansl parties
appealed. The Idaho Supreme Court upheld the general provision as necessary for the efficient admofistedér rights, noting that it
idescr i b-stdndirlg syaterm obatiogving those who otherwise have water rights in the Reynolds Creek Basin to use excess water
when it i ECL I 934 iddha di 334, 955 P.2d at 113. However, the Giaotheld that the provision dimbt establish a water
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(7) Place of use

Place of usef courserefers towherethe watediverted under theght is béng beneficially used. Atatute
provides that for irrigation purposes,ieehse shall give a description, by legal subdivisions, of the land irri¢fated.
Similarly, rights forindustrial and commercial usedll carrya specific dscriptionof the place of use.

There are two broad examples where a more general descriptiaejgadde. The first is for municipal
purposes. (See discussion of the flexfteunicipal service ar@dn section23.D(5)at page233)

The second exception is for certaimngation water delivery organizationssuch as canal companies and irrigation
districts They may receive a genarald place of use description within which water diverted under the éntitsiter
rights may be moved freely from one irrigated parcel to another, both wénearen obtaining licensed rights and when
their rights are being adjudicated. Idaho Cod@-819 applies in the licensing context. ldaho Cod@-8411(2)(h)
requires IDWR during an adjudication to determiiiadegal description of the place of usegrife (1) of the purposes of
use is irrigation, then the number of irrigated acres within each forty (40) acre subdexsiept, as provided in section
42-219.0 (emphasis added).

The referenced exceptions are as follows:

(5) For irrigation projects wherdag canals constructed cover an area of twéwgy

thousand (25,000) acres or more, or within irrigation districts organized and existing as
such under t he | awsshatffiot bt meeessary ta dgive a dedcriptiod a h o é .
of the land by legal sadivisions but a general description of the entire area under the
canal system shall be sufficient é .

(6) For an irrigation project developed under a permit held by an association, company,
corporation or the United States to divert and deliver or dig&iburface water under

any annual charge or rental for the beneficial use by more than five (5) water users in an
area of less than twenfive thousand (25,000) acres, the license issued shall be issued to
the permit holder For the place of use desdign in the license issued for the irrigation
project, it shall be sufficient to provide a general description of the area within which the
total number of acres developed under the permit are located and within which the
location of the licensed acreaggnde moved provided there is no injury to other water

rights ¢

(8) Consumptive use quantity is not an element

Another important dimension of water quantification is consumptive use, that is, the volume of water consumed
in the course of use or otherwise mad@vailable to other usets.(Consumptive use is typically expressed as an annual

right in the e&eanera Brovigiar 2edoes hot setafarth & pridrity date, quantity, legal description of the place of use,
nor any of the ot herlCLH,13 Wahoat 383,355 P.2datilat er ri ght . 0

%5 1daho Code &2-219.
26 |daho Code &2-219(5) and (6) (emphasis supplied).

The water code defines ficonsumptive used and fAauthorized
of the annual valme of water diverted under a water right that is transpired by growing vegetation, evaporated from soils, converted to
nonrecoverable water vapor, incorporated into products, or otherwise does not return to the waters of the state. Caseumptte
element of a water right. Consumptive use does not include any water that falls as precipitation directly on the pla&eetfipisation
shall not be considered to reduce the c¢onsummbemaximumecasampifeuse wa
that may be made of a water right. If the use of a water right is for irrigation, for example, the authorized consusmgtileetssrrigation
of the most consumptive vegetation that may be grown at the place of use. Ghagessimptive use do not require a transfer pursuant to
section42 22, 1 daho Cod42202B(1).1l daho Code A
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volume: acrdeet per annum.) Early in the SRBA process, the Legislature mandated that consumptive use be quantifie
as part of the adjudication of each rigfthis requrement was repealed in 1997,

In 2004, the Legislature amended the water code to dedi@asumptive use is not an element of a water
right.&”® This declaration reinforces the right of a water right holder to modify his or her use of the right {fwéthin
bounds of the water right) in a manner that increases the consumptive use. (See discussionid.&gdjatnpage
135) The declaration that consumptive use is not an element of a vghitetloes not mean that consumptive use is never
considered, however. It remains a vital part of measuring a water right in the transferdpmdcess water is transferred
to a new use, consumptive use, typically, is the measure of the quantity of wateayhbe transferred without injury to
others. (See discussion of consumptive use in setdidt(5)at pagel35)

(9) Facility volume is not an element

Earlier in the SRBA process, the Department titekposition that water rights for fish farms should include a
specification of facility volume in theremark® section, describing the number and size of the ponds, raceways,
settlement basins and the litkeat could be served by the licensed or decdbesgtsion ratgrate being the amount of flow
per second, potentially on a-Béur basis) In other words, the facility volume was a statement of the maxiexisting
capacity of the operatioeven though a larger capacity holding a larger volume arveatuld be served with the
authorized diversion rateThe Department did not view facility volume as a separate element, but rather as part of the
specification of the elements of quantity, nature of use and place of use.

SRBA District Court Judge Bar/ood rejected this approach in 1999, declaring that facility volume is not an
element of a water righf. The courés opinion was based on statutory construction of sectici®42(2), which lists
each of the elements of a water right that the Directir describe in his report to the SRBA Court. Because it does not
list fifacility volumegpthe court reasoned that it is not an element of a water right that will be decreed in the SRBA.
Moreover, the court rejected the Departndebntention that a deggation of facility volume is necessary to a complete
description of the quantity, nature of use and place of use elenfdrgsffect of this ruling was to allow expansioraof
facility where the beneficial use takes pléfce example, a fish propagatidacility) while employingthe same rate of
diversion.

The more interestingspect of the decisiaa the courds forthright discussion of why the Department (or other
water users) might want facility volume to be included in the description of a wdtker 8gch an element presumably
would not benefit the water right holder, because its effect would be to limit the water right to the particular silzgy of faci
currently employed. The implication of having a facility volume described is twofold.

First, thewater right holdearguably would be required to go through a change of water right proceeding every
time additional raceways or other facilities were added (thanghthe diversion amount remains the same). In other
words, expanding the size ¢fet facility could be seen as an improfienlargemeritand would require the applicant to
obtain a new junior priority right for the expansiodBecond, if thdolderimplemented a water delivery call against junior
users, any cash mitigation that mightdsdered might be limited to the capacity and output obtfggnal facility, not the
enlarged (and potentially junior) portidh The court rejected these principfés.

281997 Idaho Sess. Laws, ch. 374.
292004 Idaho Sess. Laws, ch. 258 (codified at Idaho Cati292B(1)).

30|n Re SRBA Case No. 39576, Subdidss. 300 2708 et al, Order On Challenge (Cons.
|l ssue and fAAddi t,ildaho Bist. CEforithé'Bludial Districts(SRBA) (Dec. 29, 1999) (Barry Wood. J.).

31 By the way, there is no established preceder awarding cash compensation in the context of a delivery call. Ordinarily, the
focus is on the obligation of the junior to deliver an appropriate quantity of mitigation water to the senior, or elsefbeldbace the term
idel i ver yhectlzelDépartinent Hahtieetauthority to order monetary compensation, rather than water, is an open question. Of
course, parties may agree between themselves to resolve a dispute through such an arrangement. Thus a senior reightrajmaeto
her wader right to a junior in exchange for a payment by the junior to the senior.
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It is also extremely curious to the Court that it is ID&8/Rosition that if additiodgonds

were added to a facility for the purpose of pollution control, this would not be considered
an increase in facility volume, but if the additional ponds or raceways were to actually
grow fish in, it would be an increase in facility volume. To aurt, this is at least a

tacit admission by IDWR that its proposed facility volume remark has nothing to do with
the quantity element, but is intended to directly deal with regulating production so that in
the event of a future delivery call, and mitigattis sought, junior water users may be
required to pay less. This position is contrary to at least two fundamental principles of
water law ... .

The court went on to note that it is improper to attempt to limit a fish farmer to a particular sizéusfipro
facilities when, by analogy, a domestic right holder is not required to obtain a new water right when she expands the si:
of her home, when a farmer switches crops or seed varieties to produce more or higher valuethptadnsumes
more wateyor when a hydropower user adds additional generating capacity to an existing watér flow.

The court did not mention other industrial uses, but the implication of his decision is apparent there too. Thus, ¢
description of the internal workings of an irstiial facility is not part of a water right. Consequently, for instance, a
microchip producer might upgrade its facilities, enabling it to produce twice the quantity of product with the same amou
of water, without changing its water rigtit.

C. Diversion requirement

The rule as traditionally stated is that a water right requifesvarsionto a beneficial usé®*® That is, it is
necessary to artificially remove (or impound) water to obtain a legally protected right to its use. Howevés, Idaho
Supreme Coat has ruled that the state constitution does not require a diversion where none is necessary to accomplish
beneficial use. It is as yet unclear whether instream flow rights can be established in Idaho outsidéatlti@no
restrictive minimum st&am flow statuté®

D. Beneficial use- generally

Under Idahés Constitution, a appropriation of water must be fofi@eneficial us&’’ It is often recited that
beneficial use isthe basis, the measure and the roftany water right United States v. Bheer Irrigation Dist, 144
Idaho 106, 111, 157 P.3d 600, 605 (Schroeder, C.J.). InGeadress includedhis statement of the rule thefederal
reclamatioaw.®® The concept arises from the fact that a water right is not a right to the watebiisedtther is a right

32\Wood Opinion at 9.

33 There would appear to be some limits to expansion in at least some circumstances. For example, adding electric generating
capacity presumably is permis®i#o long as the right holder does not increase the amount of water diverted through the penstocks.
However, an increase that requires a higher rate of flow presumably would not be allowed without obtaining a new water right.

34 The court also did not adeBs the situation where the expansion ceulgilan increase iannualdiverted volumeand
potentially cause injury This could happen, for example, where a 2 cfs divelsiavell, for example, or a pump in a strednsforically
was used an average Bf hours per day for a particular commercial enterprise, but after facility enlargémastused at thigatefor 20
hours per day.

35 The diversion requirement is explored more fully in the Section on instream flows, s28.Bérginning on paga51
% dahoos instream fl ow [421601itosl508.Ské distussibn iagecldr@anpage283ijode A A

37|daho Const. arXV,§3 (fiThe right to divert and appropriate the unse
shall never be deniedé. o). The Legislature has de cahdahea the AT
appropriator or his successor in interest cé2lB84es to use it for

38 This phrase appears in various places in western water law, and is perhaps the best succinct statement of the funttzenentals of
prior appropriation doctrine. Congress included it as an express directive in section 8 of the Reclamation Act of 190288239&tS8e
Wells A. Hutchins]daho Law of Water Right$ Idaho L. Rev. 1, 39 (1968) (an appropriator is held to the quantitgter he is able to
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to usewater owned by the people of the stitén legal parlance, a water right igiasufructuarg right. Thus, regardless

of what the right holder may believe his right to be, and regardless of what tl@e liggrise, decrea other

documentation proclaims, the extent of the right is limited to that amount which has actually been placed to beneficial
usei’ and the extent to which a prior right may be enforced as against a subsequent right is limited to the amount that
actuallyis required by the seniét. Thus fipaped water rights in Idaho are subject to challermed likely cannot be
changed or transferred to a new place of diversion obesausehey are not being put to beneficial d$e.Quite

simply, to the extent afortuse they are not water rights.

Idahds constitution, like those of most Western states, names only a few beneficial uses for which water may b
appropriated: agriculture, domestic uses, manufacturing, mining and hydrddi@rever, the Idaho Supree Court
has ruled that this is not an exclusive list.

With the exception of those uses elevated to beneficial status by Article316f the
Constitution, the concept of what is or is not a beneficial use must necessarily change

with conditions.. . . The notion of beneficiality must include a requirement of
reasonableness.

State of | daho, ,Delgabot4400447, $3aFR.2d924)\931 (19713 MBukes, J. concurring).

While it is well established in western water law that an appropriafiarater must be
made for abeneficial usénevertheless in Idaho at least the generic tbeneficial usé
has never begndicially or statutorily defined.

Depodt 06 daRmat 443 530 P.2d at 927.

Recent Idaho statutes have defined a fewiperses as beneficidf. However, the generic term has never been
statutorily defined.

apply to a beneficial use at a particular time, within the limit of his appropriatidGijirgey on Irrigation § 1579 (2d ed. 1912) (no one is
entitled to have a priority adjudged for more water than he has actually appropriatied,more than he actually needs)Waters and

Water Rightg 17.03(b) (1991); Treleas&€he Concept of Reasonable Beneficial Use in the Law of Surface Sti€awigo. L. J. 1 (1956)
(actual beneficial use is the measure of the right, and the right gotected from loss by wasteful onggplication); GolzéReclamation in
the United State85 (1961) (an essential part of the appropriation doctrine is the requirement that water be put to beneficial use, and if
beneficial use lags, the right may lost); Meyers, Tarlock, Corbridge & Getch¥gater Resource Manageme&@2 (3rd ed. 1988) (the
concept that beneficial use is the basis, measure and limit of an appropriative right is recognized by state consdiuittsrand judicial
decisions througout the Western states).

39 Coulsen v. AberdeeBpringfield Canal Cq.39 Idaho 320, 3224, 227 P.29 (1924).

40Seee.g, Graham v. Leek65 Idaho 279, 144 P.2d 475 (1948)rethsen v. Wood River Land C40 Idaho 49, 231 P. 418
(1924) (decree is evidea of beneficial use of the right only as of the date of the decree).

41 American Falls Reservoir District No. 2 v. IDIWRRFRDO ) , 143 |l daho 862, 154 P.3d 433 (
42 Seee.g, Hillman v. Hardwick3 Idaho 255, 28 P. 438 (1891).
43 |daho Constart. XV, §3.

“For instance, ldahobts Ground Water Recharge Act expressl
for purposes of ground water r echar gigd4281R2p4242014(0 (repaaled inu200®)esmn b en e
also, Idaho Code 82-234(2). In a similar vein, in 1996, the Legislature addressed the issue in the context of municipal water rights.
Municipal Water Rights Act of 1996, Idaho CoddZ2 22 ( A A wat er r i gohidertdneebt deasbnablyranticipated fytueel p
needs shall be deemed to constitute a beneficial.used ) . In a third example, the Legislat:!
beneficial. Idaho Code §82-1501 to 421505.
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The case law has filled in the constitutional and statutory gamsexample, Idaho Supreme Court decisions and
water right licenses issued by the Idaho DepartroEWater Resources have approved fish and wildlife habitat,
aesthetics, recreation and similar purposes as beneficial uses if°ldedday, the idea that only certain types of use are
Aibeneficial o is | it% Theplaimdrends towdrdarecogaition thai, sotloag as the useesénies .
some purpose and is not inherently wasteful, it probably qualifies as a beneficial use.

E. Beneficial use- storage rights

It is also well established that storage of water in a reservoir is beneficiahgsas the storage water is
appurtenant to an identifiable area and ysétier within the reservoir or after releafa)a beneficial use, such as
irrigation, hydropowermunicipal or recreatiompurposes’

In Idaho, storage rightsre licensed odecreed withmultiplefi p u r p o s eompohentst Oat@amirrigation
reservoirswill typically containone or moréi p u r p 0 s eouptefs suchsag 0

T Airrigation storageo and dAirrigation from stor
Apower storageo and Apower from storageo

Astrewmhdi ntenance storaged and Astreamfl ow ma
Astockwater storageo and Astockwater from stor

Awildlife storaged and Awildlife from storageo

45 Judge Melanson, thesf the SRBA Court, issued a rulinginabagin de i ssue confirming: iUnde
establish a diversionary water right, includi nglnre8RBA CaseNor om s
39576,Idaho Dist. Ct., Fifth Jud. Dist. (Basi/ide Issue No. 0®1014, Amended Consent Decree, Feb. 25, 2009)

®An exampl e of EnpiredMaterandPowerlCb.v.Cascade Town 206 F. 123 (8th Cir. 1913), in which a

federal court applying Coloradalw deni ed an instream flow water right to a resc
complainant [the town] is not entitled to a continuance of the falls solely for their scenic beauty. The state lawsipooc®ede material

lines. ... It may be that if the attention of the lawmakers had been directed to such natural objects of great beauty they woulghhtwe
preserve them, but we think the dominant idea was utility, liberally and not narrowly regarded, and werara¢conse d t dd.dtol | ow

129. Certainly utility beneficial use, to be preceis the dominant idea. It would follow that a diversion to a useful aesthetic purpose,
such as golf course ponds or artificial trout streams in a community, would neetetsthi Likewise other recreational uses such as-snow
making at ski resorts. None of these is expressly provided for in statute.

471n the irrigation context, storage is seen as protection against recurring drought and as a source of supplememtal supply f
appropriators whose natural flow rights may not provide them enough to complete the irrigation season.

ifThe supreme court held in 1941 that the maintenance of a
Department of Water Reurces], for the storage of flood and wirflerv waters, could not constitute a wrongful interference with decreed
rights on the stream, provided the owner of the dam released during the irrigation season the quantities of watercnseppbattye
decreed ri ght s. 0Orheldah® Lawof Water RightstidaHo L. iRev, 1, 45 (1968) (citirgnutson v. Huggins2 Idaho 662,
115 P.2d 421 (1941).)

Several western states | imit the arddndthichdlloawar reservoirtobefiteth ma
only once per irrigation seasogity of Westminster v. Churchi45 P.2d 52 (Colo. 1968prchard City Irrigation Dist. v. Whitter361 P.2d
130 (1961). The refill issue is being litigated in Idaho as of this writh&B Irrigation Dist. v. State 157 Idaho 385, 336 P.3d 792 (2014)
(Burdick, C.J.) spawned other litigation, appeals from which are underway.

AThe storage of water for future uses h aWatels and MerRighesg 13102 | d

at 144 (1991) (citations omitted),; Alnitially, thireeteatheem r el
building of reservoirs to catch otherwise unusable seasonal flows and floodwatefsow, of course, municipalities are allowed to acquire
supplies for projected future use; indeed, in many instances are required to, fordongn gr owt h. 0 WaRme hnd Water E . Be

Rights §12.03(c)(2) at 108 (1991) (citations omitted); Samuel C.lWiater Rights in the Western Sta§378 at p. 410 (1911); 45 Am.
Jur. 2dirrigation 8§ 38 (1969).But seeJicarilla Apache Tribe v. United States 6 57 F. 2d 1126 (10th Cir. 19
San Juan/Chama water for 40 years was not efioéad use due to evaporation losses.).
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A single storage right may have more tlwgreof these couplets of purposes listed.

Theif rst purpose (e.g., fii r r istgrethe watenin thetrasernaig dhe secahad s c r
(e. g., Airrigation from storageodo) describes the right

Holders of storageghts may also release water for purposes not listed on the right, such as flood control,
reservoir mai nt enance, or other emergenci es. Whet her
the subject of litigatioms of this writhg.

In some instances, a reservoir may also have a-stdnd ne pur pose of use, such a
not have any associated purpose corresponding to release of the water from the reservoir.

Each purpose of use will have an associattbd of use. For example, the period of use associated with
firrigations t o ristypiealyy ear round (refl ecti ng t hevithnthgraservorany Adi v
time it is legally and physically available), while the period ofassociated withi i r r ifrgnast ti cormaligieed to
the irrigation season.

Likewise, each purpose of use will have an associated quantity. In virtually all instances, howevsiQridigse
and release frorstorage purposes are quantifealdely interms of annual volume (acfeet). The absence of a rate of
flow reflects the fact that estream storage rights are allowed to store all physically and legally available water reaching
thereservoir. In other words, an-astream reservoir ieequiredto bypass only water that downstream rights are entitled
to divert.

Off-stream reservoirs (such bake Lowel) are licensed and decreed in a similar manner, with one critical
distinction. In addition to the purposes use described above (which are difeaa in annual volume), they will display
an additional purpose of wuse cal |l ed nindantaneoullew ratefcfs. o st
This purpose of use describes the right to divert the water from the stream (oreinasms, ground water) to the-off
stream reservoirThus, a key difference between anstream reservoir and an effream reservoir is that estream
reservoirs are authorized to divert all water that is physically available in the stream and ned tegsatisfy other water
rights, while offstream reservoirs (like other natural flow and ground water rights) are limited to a particular rate of flow.

At that time of licensing, each purpose of use must be presgarately The Astoratged and
storaged components may be proven si ndjveredtdthe resamvoifvin n g t
contrast, the Arelease from storaged component (e.g.,

application to tk end beneficial use.

Thus, if an irrigation reservoir stored water, but, at the time of licensing, had never actually used any of that wat
for irrigation, the |Iicense would be denied bsotoameade Ii
water without an ultimate beneficial use is an insufficient basis to establish a wateBSagldicarilla Apache Tribe v.
UnitedStates 657 F. 2d 1126 (10th Cir. 1981) (Al buquergquebs
bereficial use due to evaporation losses.).

F. Duty of water

Closely related to the rule of beneficial use is the concefitudfy of waterd which is that amount of water
reasonably necessary to achieve the purpose for which the water was appropriated, @ed fidnerather odd phrase
fiduty of wateo is understood more easily in the context of the following quotation from an early Idahditasex
cardinal principle established by law and the adjudications of this court that the highest and greaitstadatybe

““The same ter ms, fidi verto or fidi v e r-streammara oftreaen rasssveid. Thus, fod e s ¢
an onstream reservoir, IDWR considers all water entering the upper end of theietwat the right holder is not obligated to release to
satisfy downstream rights to be Adivertedo to t haéssue,dmveveryioi r a
being litigated as of this writing.
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required. The law allows the appropriator only the amount actually necessary for the useful or beneficial purpose to
which he applies i& Munn v. Twin Falls Canal Cp43 Idaho 198, 207, 252 P. 865 (1926).

Each water right is limited by ifiduty of wateo even though the license, decree, or other basis for the right may
not quantify that amount. For instance, a person might hold a license for a right to divertbliérigiatea particular
piece of land. Nevertheless, a competing usaldcargue that this rate of diversion is more theasonablyequired. In
making this argument, the other user would contend that the quantity stated in the fisdiaesered right exceeded the
duty of water andhis diversionshould be cut bado that duty Such a challenge would arise ordinarily in a change or
transfer proceeding, in a delivery call situation, or in a general adjudi¢ation.

The duty of water concept ordinarily applies in the agricultural irrigation contexs afittn expressed terms
of cfsof diversions from the sourger irrigated acr&? Some have suggested it has no application outside that ceintext.

In Idaho, a statutory presumption regarding the duty of water has been codifgal one shall be authorized to
divertfor irrigation purposes more than one cubic foot of water per second of the normal flow for each fifty (50) acres of
land to be so irrigated, or more than five (5) acre feet of stored water per annum for each acre of land to be so irrigated
unless it cae shown to the satisfaction of the department of water resources that a greater amount is cR8c&bary.
amounts to onéminerts inchd of water per acré® Thus, for example, if a farmer irrigates 28€res the state will
presume the duty of watertim exceed diversions of 200 x 0.02 = 4 cfs, absent a showing that more is needed.
Incidentally, diverting at constant rate of one miaénch throughout a 28d@ay irrigation season yields nearly eight acre
feet of diversions. Becausaraial consumptie use by crops in Idaho typically is less than threefaetethe inchper
acre target is ample, and in many cases likely more than neledieskd, Idaho irrigators using wells and sprinklers
typically divert little more than the consumptive amount.

Theduty of water will include a reasonable amount of seepage, evaporatidit@dnchrriage loss, and can vary
from place to place depending on conditions. In additionpmieénch-peracrepresumption can be overcome by
evidence that more (or less) waitereasonably needed. For instance, a user could obtain a water right for diversions of
11 cfs if he could demonstrate that 10 cfs was required for application to his 500 acres and an additional 1 cfs was lost
transpoting the water to the fielddNote that the water right is measured at the point of diversion. Only a portion of the
water diverted under a ugewater right, perhaps 50 percent, is actually consumed beneficially in many agricultural
settings. As indicated above, canal diversions astnalways are much higher per acre than ground water diversions.

The duty of water and beneficial use requirements both are central concepts in the corollary rule of Western wa
law that a water right does not include the right to waste water. In@addhie courts and legislatures of many Western
states, ldaho among them, have announced that encouraging (or redmarghum utilizatio® (or Afoptimum usé) and
efficiency also are legitimate subjects of state regul&fiorhis makes sense. The ctigional requirements of priority
and beneficial use alone lay a broad foundation for these concepts.

49 presumably, ahallenge based on duty of water also could arise where the complaining party asserts that an appropriator is
diverting more than a reasonable duty during a particular time period (such as in the early or late season, when lggg ateeaded).
Sud a challenge would essentially be an assertion that the appropriator is wasting water.

i The duty of water in the Payette River Drainage i ®ngen
for reasonable losses incurred.. . [ T] he duty of water under the decrDowlvis 0.01
Dobson 122 Idaho 59, 65, 831 P.2d 527, 533 (1992) (Justice McDevitt dissenting).

S"fwater duty is | imited t olaaofWater Rightsand Resourog&ss6 . o A. Dan Ta

52 |daho Code &2-202;see alsddaho Code 82-220 (repeating the requirement in the context of issuance of water right licenses).

A minerés i

h is a flow rate equad, ttoh®r gadd enfsi fptey rmmii m
foot per second C

nc
(Acfsd); thus, a minerds inch is also express

54 See discussion of maximum utilization and optimum use in seftioat pages1.
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G. Measurement

Water users are required to maintain headgates or other controlling works at the point of diversion suitable to th
Department of Water Resmes® Water users must monitor and report their water usage only if there is a specific
requirement to do so imposed by the Departm8&noich requirements, if they exist, are typically shown as a condition of
the water right®

In 1995, the Idaho Ledeture authorized the Director to divide the state into water measurement districts to carry
out the water measuring requirements of Chapter 7, Title 42, Idaho Code. The Director of IDWR issued an order on
October 24, 1996, creating three water measuredistnicts covering the Eastern Snake Plain Aquifer in southern Idaho.
Another has been added in the Big Wood River basin.

Increasingly, the Department is requiring the installation of more sophisticated measuring devices as a conditiol
of new approprigons and transfers.

H. Water storage
(1) Overview

In the case of natural flow surface water rights and ground water rights, water typically is applied to beneficial u:
as soon as it is diverted from its natural sodfck other instances, a user may desirsttwe water for later use. Water
rights also may be obtained for stored water in either estream or offstream storage facility. A storage right is
obtained just like any other. Even the same application form is used. (Of course, dam constquities other permits
as well as water rights.$ee discussion in secti@D at page28regarding storage of water as a beneficial use.

Compared to building a natural flow diversion facilitpnstruction of a reservoir typically involves a
considerably larger engineering effort. There are two basic advantages of owning a reservoir. First, a reservoir is cape
of capturing flood flows during the pigigation-season runoff period, even tigh a riveds irrigation season flows may
be fully allocated to senior natural flow rights. This is one reason why, historically, natural flow rights were developed
first, and storage came later. Second, large storage reservoirs almost always are ttes@davater over for future dry
years, thus providing a more reliable supply than natural flow.

After water to fill a storage right is capturgid priorityo (often during peak flows or in the winter when irrigation
natural flow rights are not allowed divert), the holder of the right is entitled to release that quantity of flow pursuant to
the terms of the storage right to serve beneficial uses. Stored water released from a reservoir may even be delivered
the headgates of unfilled senior natdlaw rights. (See illustration in Storage Example 1.) Thus, the rights to stored
water can give the user considerable flexibility.

Many water users rely on a combination of storage and natural flow rights. They use their natural flow rights as
their primary source of supply when available, and then increasingly turn to their storage as the natural flow supply
diminishes through the course of the year. Absent speculation, hoarding or other potential abuses, storage water not
needed during one seasoay be carried over to subsequent yé&rs.

When an orstream reservoir is involved, the entitlemenfidovertd describes the circumstances under which the
dam is allowed to pass less water than is flowing into the res@rirowther words, store watei.he dam must release

55 |daho Code &2-701.
56 |daho Code § 4701.

SAqui fer Storage and Recovery (AASRO) and Public Better me
See SectioB.B at page6.

58 Rayl v. Salmon River Canal C&6 Idaho 199, 201, 157 P.2d 76, 77 (1945) (GivensAthgrican Falls Reservoir District No. 2
v. IDWR( AFRDO ) , 143 I daho 862, 154 P.3d 433 (2007) (Trout, J. ).
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enough water (but no more than is flowing in upstream) to meet all senior demands downstream. When there is more
enough natural flow entering the reservoir to meet downstream senior demand, and provided the storage right is not
limited to a specifically designated storage season, then the re&estoiage water right i$n priorityo and it may store

the excess.

No separate water right is required to release water from a reservoir. That may be done at theoptitiie(so
long as it is for the authorized beneficial use).

The Department follows the rule common throughout the West that a reservoir may only be filled once a year
(unless the water right expressly authorizes or requires continuous or multiple fills to be fsflgdjatiThere is no Idaho
statute on this point, but the Department has implemented tHélooke via a requirement in applications for water
appropriations?

(2) The 24-hour fill policy

As a matter of administrative ease, the Department does not regryiremall reservoirs to obtain storage rights.
The Departmerd rule of thumb is that if the facility can be filled in tweifidyar hours, based on the authorized direct
diversion rate of a natural flow or ground water right, then no separate storags regjuired® This simplifies the
application process for farms, ranches, dairy operations, subdivisions, and the like that often make use of small holding
tanks, ponds and other storage facilities.

The twentyfour hour rule recently was reduced to vmgtin 2003. Norman C. Young, IDWRdministratois
Memorandum Permitting Requirements for Pondg 3(Feb. 28, 2003) (reproduced undgpendix Q. The relevant
portion of the Memorandum states:

A water right permit is natequired to construct and use a pond or ponds that are part of a
system used to distribute and use water in accordance with a valid water right if the pond
or ponds do not impound a larger volume of water than authorized for diversion within a
24-hour perod under the water right or rights associated with the project. One example
would be a pond constructed as part of an irrigation system to provide a higher rate of
flow over a short period of time as required in some border irrigation systems.

In a recendecision an IDWR hearing officer applied the rule with this explanation:

Nonetheless, IDWR has recognized the need for-$biort storage for irrigation sets of
duration less than 24 hours. The shorter, more concentrated irrigations are necessary for
golf courses, where irrigation during playing hours would frustrate the purpose of the
irrigation. In addition, homeowners may also concentrate irrigation during shorter

periods of the day. Taccommodate the need for shietm storage, IDWR has allowed
water to be delivered to storage by a direct flow water right, but has limited the storage to
the volume of water that can be accrued by the direct flow authorized for a period of 24
hours.

IDWR Preliminary Order, Application for Amendment of Permit®&5, 1 13 at 6 (June 4, 2007).
I. Preferences

See discussion in sectid?.Bat paged 71

%9 Ailmpoundment (storage) applications shallshbe maximum ackéeet requirement per year which shall not exceed the storage
capacity of the impoundment structure unless the application describes a plan of operation for filling the reservoin omee e yeas.
IDAPA 37.03.08.035.03.b.v.

60 A, Lynne KroghHampe Injury and Enlargement in Idaho Water Right Transfé)daho L. Rev. 249, 284 (1990). See also
Norman C. Young, IDWRAd mi ni st r at o ri@pgplicMiennPooceasmgNongat 3 (reproduced asppendix Q.
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J. Water quality as part of water right holder& interest

The prior appropriation doctrine deals primarily with élecation of water quantity, not quality. Protection of
water quality is left largely to other state and federal laws and regulatory Bodiesa limited extent, however, some
courts have recognized the right of an appropriator of water to bar atbesrnight users from polluting a common water
source. Professor Davis summed up these authorities as fétlows:

Prior appropriation waste discharge cases hold that a senior appropriator cannot expect to
retain natural quality of flow, but must expect scaagerioration in quality by the

activities of upstream junior appropriators. However, he is entitled to be free from
unreasonable interference with the fair enjoyment of his prior appropriative right by
material deterioration of water quality.

In 1939, he Idaho Supreme Court offered the following summary of the law on the subject of water quality unde
the prior appropriation doctrirfé:

Numerous authorities announce the doctrine that while a proper use of the water of a
stream for mining purposes necedigaontaminates it to some extent, such

contamination or deterioration of the quality of the water cannot be carried to such a
degree as to inflict substantial injury upon another user of the waters of said stream.
[Citations omitted] We believe theleustated in Arizon&opper Co. v. Gillespie, 12

Ariz. 190, 100 P. 465, 470d., 230 U.S. 46, 33 S. Ct. 1004, 57 L. Ed. 1384pntrolling

in this case, namelyfiwe do not mean to say that the agriculturist may captiously
complain of a reasonable use of water by the miner higher up the stream, although it
pollutes and makes the water slightly less desirable, nor that a court of equity should
interfere with mining industries because they cause slight inconveniences or occasional
annoyancesyr even some degree of interference, so long as such do no substantial
damaged [Emphasis by Court.]

fiwhat deterioration in quality would injuriously affebe water for irrigation, and

whether or not the deterioration to which the defendant company subjected the waters in
guestion injured the land of the plaintiff, were matters of dddpntana Company v.
Gehring, supra.

The Departmeid rules for new war right appropriations establish this critéfia:

The quality of the water available to the holder of an existing water right is made
unusable for the purposes of the existing @seght, and the water cannot be restored to
usable quality without unreasable effort or expense.
There has been little further litigation on the subject, and the above statements continue to provide the most
complete expression of the law in Idaho.

Idaha® protection of water quality as a component of a water right hasrsdign other states, as wétl.

61 fiThe Department of Health and Welfare continues to have the primary responsibility for policing water quality control in this
state &hokal v. Dunn109 Idaho 330, 341, 707 P.2d 441, 452 (1985).

62 peter N. DavisProtecting Waste Assimilationr8amflows by the Law of Water Allocation, Nuisance, and Public Trust, and by
Environmental Statute28 Nat. Resources J. 357, 363 (1988).

63 Ravndal v. Northfork Placer$0 Idaho 305, 312, 91 P.2d 368 (1939).

64 |DAPA 37.03.08.045.01.a.iii.
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K. Priority of right: simple graphic examples

On the following pages, we set out some simple graphic examples demonstrating the operation of the priority
system in a surface water context.

APPROPRIATION EXAMPLE 1

Normal Conditions ~ Flow 20 units

This example
illustrates the priority
system.

Generally, more senior
water rights are better
off in time of shortage.
But not always.

In this example, Fred
(the most junior) does
better than Mary
because he's lucky
enough to be able to
utilize the return flow
of the most senior
user.

The example traces a
natural flow of 20
units, with 10 units
diverted to each of
three users, and 5 units
of return flow. The
stream is now fully
appropriated, with
everyone receiving
their full share.

However, if the
natural flow were
reduced to 10 units,
Joe would call the
entire amount past
Mary's headgate. She
would receive nothing.
Meanwhile Fred, due
to his fortuitous
position, may take the
5 units of return flow
in the river below Joe.

% Aurisdctions disagree whether a downstream junior appropriator must accept degraded water quality resulting from a senior
appropriatoroés use. A California court hel d t hay;pollutioaresulingi or
from a senior usero6s | awful use is considered par tcouséunfitfors use
diversionary uses by a junior user, a polluting senior user had unlawfully appropriated the entifetilwatercourse. The senior user had
not only appropriated the water he diverted, but also the entire flow left in the stream by rendering it unfit for ti@utsen most
western states have not determined the water quality rights of juniorappr i ®eteo M. DaviéProtecting Waste Assimilation
Streamflows by the Law of Water Allocation, Nuisance, and Public Trust, and by Environmental, 2&ttgs Resources J. 357, 369
(1988) (footnote citations omitted). A Colorado case dealiitig thre qualityquantity issue i€oncerning the Application for Plan for

Augmentation of the City & County of Denver (City of Thornton v. City & County of DedveP).3d 1019 (Colo. 2002).
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This example illustrates
the integration of stored
water into the priority
system.

In the first scenario, three
diverters each divert 10
units with 5 units of return
flow. If under normal
conditions 20 units are
flowing in the stream, the
stream is fully
appropriated, with
everyone receiving their
full share.

If a new user needs water
from this source, the only
options are (1) to buy out
an existing user, or (2) to
construct storage.

If a new reservoir is
constructed on the stream,
it will not be allowed to
impound water so long as
when flows are at 20
units, because it is all
called for downstream.
But it will be able to store
high flows which
occasionally occur.

Once stored, that water
may be diverted at will by
the new user, even calling
it past senior natural flow
water rights that have
been curtailed during
times of drought, as
shown in the second
diagram.

STORAGE EXAMPLE 1

Normal Conditions — Flow 20 units
(Stream Fully Appropriated)

Drought Conditions — Flow 10 units
(Previously Stored Water Available)

© 2018GIVENS PURSLEY LLP
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4. WATER USES THAT DO NOT REQUIRE A WATER RIGHT
A. Firefighting

The Department has long recognized that diversion of iratera natural water body fight an existing fire
does not require a water rightAs noted below, this is now codifigdHowever, routine sprinkling of water toaimtain a
vegetative barrier against fires is not considered fightinexétingfire and would require a water right.

Similarly, water stored for another purpose may be used to fight and existing fire. However, storage of water
specifically for firefighiing purposes would require a storage right just like any other storage of water.

In 1998, the Idaho Supreme Court approved the Deparisriectusion of a general provision in all water rights
decreed by the SRBA stating that the right may be used ébigfiting. A&B Irrigation Dist. v. Idaho Conservation
League(akaBasinWide Issue p( IEL 1110 ,)131 Idaho 411, 4156, 958 P.2d 568, 5723 (1998)McDevitt, J.)

Indeed, the condition provides that any water, with our without a water right, magdé&usrefighting.

The firefighting exemptiomvas later codified, Idaho Code48-201(3)(a), along with aaxemptiorfor certain
minor diversions for forest practices (such as dust abatement), Idaho ¢2@8F(3)(b).

| DWRO s gdocundeat®rcheth RAFN® and noRRAFN®” water rights provide thahunicipal ground water
or natural flow water rights may not be obtained based on firefighting(8ee. discussion in secti@3.D(8)(c)at page
241 and sectior23.D(8)(e)at page246.) In other words, in quantifying a municipal water right, the quantity may not
include a component for firefighting. The reassthiat, as noted above, nater right is needed to fight axistingfire.
Of course, a water right is required to staater to fight a future fir&

On the other hand, any person, including a municipal provider, may obtairnaumicipal water right
specifically for the purposef firefighting. Such a right might be used not only to fight active fires, but to testsibn
of water for fireflow testing Such a right woul@onstitute a property right with a priority right, and, presumably, under
the right circumstances, sualright could later be transferred to another use. Since such a right israunicipal (and,
hence, nofRAFN) right, it must be based and quantified upon present need, not future need.

B. Land application of wastewater

In 2012, the Legislature enactedadditional exemption allowing municipaliti@municipal providers as defined
by Idaho Cod& 42202B,sewer districd, or a regional eniiés operatingublicly ownedwastewatetreatment works to
collect, treat, store, and dispose of effluenstormwatewhere doing sdin response to state or federal regulatory
requirement® Idaho Code 82-201(8). See discussion in sectid®.D(8)(b)at page200.

66 Mat WeaverMemoranduni Application Processing No. 7®ermitProcessing No. 20, License Processing No. 13, Transfer
Processing No. 20 Ma r . 16, 2015) (replacing NowWAFNHEndbo@&) 14 rampd odax.edl3 n

67 Jeff Peppersaclh d mi ni st r at o ridpgplicMienPooceaing dNolsy LicensingNol ( Oc't . 1 Peppebs@ck 9)  (
Mem@®) (reproduced in Appendi x M).

%8 presumably, the Department would make an exception and allow a municipal right for firefighting if it could be shown that the
water would not be phycically prexst but for the existence and administration of the water right. That, however, would be an exceptional
situation.
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5. FORFEITURE AND ABANDONMENT
A. Overview

Because éneficial use is the basis for a water right, the failure to use a right, or a part of it, can result in its loss.
Note how different this is from other forms of property. One does not forfeit ownership of a piece of land simply becau:s
he lets it sit vaant. But this is exactly what can happen to an unused water right; again, it is a right whose very existenc
is based on beneficial use. In other words, under the prior appropriation doctrine forfeiture is the other side of the
beneficial use coin.

Wate rights may be lost in several ways, the primary methods being forfeiture (an objective statutory rule) and
abandonment (a common law doctrine based on subjective intent). Both rules operate throughout the West. Water rig
lost through either abandoemt or forfeiture revert to the state as unappropriated water and are either subject to further
appropriation or serve to satisfy the rights of existing junior appropriators from the same water 3enkies v. State
Depd of Water Resourced03 Idahd84, 647 P.2d 1256 (1982This does not mean that, say, a forfeited 1gfi@rity
water right can be picked up and diverted under that priority by another water user. Rather, by eliminating this right fro
the priority line, more junior rights effectilyefimove up the laddéror become that much more reliable because they have
fewer senior rights in front of them.

There has been a trend in Idaho, as in some other Western states, to avoid strict enforcement of the forfeiture
statute, and several exceptidmave been enacted in recent years. This is an interesting development given the increasir
demands for water. Nevertheless, statutes and case law have increasingly provided the means by which an appropria
who has no present need for water, and egeant ability to place it to beneficial use, still may retain the water right. On
the other hand, any transfer of a water right, or any attempt to curtail other rights to serve it, still must answudb its a
beneficial use.Seeg.g, American FallsReservoir District No. 2 v. IDWRAFRDS ,)143 Idaho 862, 154 P.3d 433
(2007)(Trout, J.)

A detailed discussion of forfeiture in Idaho is found in Peter R. AndeY8bg,Does Idah@s Water Law Regime
Provide for Forfeiture of Water Rights28 Idaho L. Rv. 419 (2012).

B. Common law abandonment

Abandonment is a common law principle long recognized by western courts. Abandonment of a water right
requires (1) an intent to give up the right, and (2) an actual relinquishment or surrender of thienkjintsvy. State Def
of Water Resource403 Idaho 384, 647 P.2d 1256 (1983gars v. Berrymari01 Idaho 843, 623 P.2d 455 (1981); and
Gilbert v. Smith97 Idaho 735, 552 P.2d 1220 (1976).

Thefiactual relinquishment or surrendetoes not require a declaratiother affirmative act. Rather it refers to
the relinquishment of possessiam,, the physical act (or neaction) of not using the water.

As Samuel Wiel put it:

To constitute abandonment, properly speaking, there must be a concurrence of act
and intem, the relinquishment of possession, and the intent not to resume it for a
beneficial use, so that abandonment is always voluntary, and a question of fact.

It has been saidfiiTo constitute an abandonment of a waight, there must be a
concurrence ofte intention to abandon it and the actual failure in itsduse.

Samuel C. Wiel, 1 Water Rights in the Western St&8678(1911) (cited as authority @ilbert v. Smith 97 Idaho 735,
738, 552 P.2d 1220, 1223 (1976)).

The standard of proof is highiintert to abandon must be proved by clear and convincing evidence of
unequivocal acts, and mere rase of a water right, standing alone, is not sufficient for a per se abandandekins
v. State Defi of Water Resource403 Idaho 384, 3889, 647 P.2d 156, 126061 (1982). iiSuch intent may be
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evidenced by nonse for a substantial period of time, but mere-usa is not a per se abandonnter@ilbert v. Smith
97 Idaho 735, 738, 552 P.2d 1220, 1223 (1976).

Thefiabandonmeidtdoctrine still applies in Id@. However, it rarely is encountered because the requisite proof
of a mental statd.€., the intent to abandon) can be difficult to make.

C. The forfeiture statute

Idahds water code has long contained a provision declaring that if a water right isasat fgdbeneficial use for
a period of five years, it iforfeiteddd regardless of the owni@rintent®® Section 42222(2) provides, in part:

All rights to the use of water acquired under this chapter or otherwise shall be lost
and forfeited by a failureof the term of five (5) years to apply it to the beneficial use for
which it was appropriated and when any right to the use of water shall be lost through
nonuse or forfeiture such rights to water shall revert to the state and be again subject to
appropridion under this chapteexcept that any right to the use of water shall not be lost
through forfeiture by failure to apply the water to beneficial use under certain
circumstances as specified in sectior223, Idaho Code

Idaho Code &2-222(2). See Dovel v. Dobson122 Idaho 59, 831 P.2d 527 (1998ee alsddaho Code &2-104
declaring thafiwhen the appropriator or his successor in interest ceases to use it for such [beneficial] purposes, the righ
cease®

This provision is followed by another &atizing the Department to extend the fiyear period for an additional
five years upon a showing éfjood and sufficient reason for nonapplicatioidaho Code &2-222(3) (This provision
was added in 1933. 193%aho Sess. Laws, chh93.) However, tlis appears toequire an affirmative action by the user
to obtain the extensiqgorior to the expiration of the first fivgear period. Moreover, the time may not be extended
further than a total of ten years under this provision.

Courts have interpretetié statute as not to apply to water rights where theugenresults from circumstances
beyond the right holdé control. Jenkins v. State Dépof Water Resource403 Idaho 384, 647 P.2d 1256 (1982he
issue of what qualifies as a circumstance bdytte right holdds control has been treated as a question of fact.
Moreover, forfeiture does not apply if there is no need to divert water due to wet weather conditions. For instance, a
storage right in a reservoir may be held for many years in aatimipof a drought.

Forfeiture must be proven by fclear and convincin
applicable in special cases such as abandonthemfeiture/* fraud;/? and prescriptioff where the outcome is one
disfavored in thdaw.

D. Statutory exceptions to forfeiture

In addition,numerous specific statutory defenses to forfeiture have been enacted ovddéinteCode &2-223
(previously codified to section 4222(2))’* The statutory exceptions to forfeiture include:

% predecessors to the current forfeiture provision have been on the books since 1903. 1903 Idaho Sess. l-a8w$HaB2236)
(establshing a two year forfeiture period). In 1905, the period was extended to five years. 1905 Idaho Sess. Laws, at 27 (H.B. 19)

®Jenkins v. State [e3ddato38:388W647€.2d 1556,426H1 (1982). s
"I McCray v. Rosenkrancé35 Haho 509, 515, 20 P.3d 693, 699 (2001).
2 Sowards v. Rathburi34 Idaho 702, 706, 8 P.3d 1245, 1249 (2000).

3 Baxter v. Craney135 Idaho 166, 173, 16 P.3d 263, 270 (2000).
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D Water rights appurtenant to lands placed in a federal cropland set aside program.

(2) Water right held by municipal provider féplanning horizon needs.

3) Water rights replaced by land application of waste water.

4) Ground water rights not diverted inrapliance with a ground water management plan aimed at
bringing ground water withdrawals in balance with ground water recharge.

(5) Water rights placed in the water supply banhk.

(6) Nonuse resulting from circumstances over which the water right holder has rml.contr

@) Nonuse of water supplied by an irrigation delivery entity (where nonuse is beyond the control of
the delivery entity).

(8) Nonuse resulting from exclusion of land from an irrigation district (where nonuse is beyond
control of the irrigation district).

(9) Nonuse resulting from a water conservation pracfice.

(10) Nonuse resulting from the water right being used for mitigation purposes.

(11) Nonuse of a water right f@mining, mineral processingr milling,0 where the nonuse wédue
in wholeor in part to mineral pricedand where the water right owndras maintained the
property and mineral rights for potential future mineral produgiion.

E. Resumption of use

The courts also have carved out another special exception to forfeiture and abandonment, known as the
resumptiordoctrine’’ Under this doctrine, forfeiture may be avoided despite a period of nonuse, if the right is resumed
before any third party obtains rights that would be impaired by the resumption. Until 2003, the scope of this doctrine ar
in particular, thenature of third party rights that would defeat the resumption, was unclear.

In Sagewillow, Inc. v. IDWR $agewillow 6 ) , 138 | daho 8 3Bismann,d,)he Supréme6 6 9
Court clarified the circumstances in which resumption will be allof¥dd.that case, a landowner applied to the
Department to change the place of use of numerous ground and surface water rights that originally had been authorize
for irrigation of up to 2,390 acres in the Little Lost River Basin. The application was prhtastl at the hearing it was
established that two of the ground water rights appurtenant to approximately 640 acres had been appropriated in the 1
to facilitate obtaining federal desert land enfipl(Ed) patents, and thereafter had been abandonestinfony also
showed that between the late 1960s and 1989, no more than 1,412 acres had ever been irrigated under the remaining
by Sagewillovés predecessor in interest. In 1989, Sagewillow purchased the property and immediately began
redevelopinghe irrigation system. By 1994, Sagewillow had brought approximately 2,390 acres back under irrigation,
and then sought to change the place of use of the rights to reflect how they were then being used. The Department he
that the two ground water righa@purtenant to 640 DLE acres had been forfeited in their entirety and that the portions of

“SeeJenkins v. State, B IDRIgabot384p647 Pi2d 1266189 Resour ce s
S The water supply bank protection from forfeiture is repeated in Idaho Cépld B64(2).
6 See discussion in sectid8.Cbeginning on pagé8?.

7 Zezi v. Lightfoqt57 Idaho 707, 68 P.2d 50937);Carrington v. Crandall 65 Idaho 525, 5332, 147 P.2d 1009, 1011 (1944#);
re Boyer 73 Idaho 152, 248 P.2d 540 (1952).

8 A prior caseSagewillow, Inc. v IDWR Sagewillowd ) , 135 | daho 24, 13 P.3d 855 .(200(
On appeal, however, the Supreme Court vacated and remanded the decision of the District Court, Seventh Judicial Btiskéct, whi
affirmed the Departmentdés findings of forfeitur e, vegumisdittibre Ingr o u
response, the 2001 Legislature enacted Idaho Codel8@D to provide that judicial review of Department actions subject to review under
the Idaho Administrative Procedure Act (includiBiggewillow ) were not to be heard in the SRBUstrict court, but rather in the district
courts authorized by Idaho Code §®%272. The case was immediately transferred from the SRBA back to the Seventh Judicial District
Court, which reissued its original order affirming the Department withoutdupgtoceedings. The matter was back before the Supreme
Court on a Sagewill owbés Notice of Appeal by April of 2001.
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the remaining rights appurtenant to anything more than 1,412 acres also had been forfeited. The Department approve
transfer on condition that Sagewillow couldgate no more than 1,412 acres. On appeal, the primary issue was whether
Sagewillow had lawfully resumed the water rights and thereby avoided forfeiture.

The Supreme Court held that common law resumption remains a valid defense to forfeituretibatefeated
by a showing that a third party has madelaim of right to the water prior to the sendrresumption of usé. A third
party has made a claim of right to the water if he has: 1) instituted proceedings to declare a forfeiture; 2) olatiined a
water right authorizing the use of such water with a priority date prior to the resumption; or 3) used the water pursuant
an existing right.Sagewillow 11,138 Idaho at 842, 70 P.3d at 68lhe courtalso held that the resumption need not be
made by the original appropriator, but must be upon the lands to which the water right originally was appudenant.
Resuming the use of only a portion of the forfeited or abandoned right will not prevent a loss ofriésunted portion.
Id.

TheCourt remanded the case to the Department for further proceedings, in part because:

[T]he Department did not make any finding that after the statutory period of nonuse and
before resumption of use by Sagewillow and/or its predecessors, any junior appropriator
used water that was available because of continued nonuse by Sagewillow and/or its
predecessors. The Department likewise did not make any finding that during such period
any third party applied for and obtained a water right in the same or an intetteshnec
watercourse. For example, the Department did not find that the two watercourses
involved in this case were overappropriated and that because of continued nonuse by
Sagewillow and/or its predecessor, junior water users received water that they would
otherwise not have received.

Sagewillow 11,138 Idaho at 838, 70 P.3d at 676.

Thus, although a water right may have gone unused for a significant per®atyéwillow lInonuse continued
for over twenty years), it may be resumed with the original pridatg and to the original extent if it can be shown that
junior water users did not obtain a determination of forfeiture or directly benefit from the forfeiture.

This is a bigiif.0 As a practical matter, it is unlikely that a valid resumption of usecaar on many water
systems in Idaho. This is because these systems already are fully (or over) appfpBgntiedplication, there are
juniors on the system who are benefiting from the sé&imosruse and would be harmed by the resumption.
Interestngly, although resumption essentially serves as an affirmative defense in the face of facts demonstrating forfeitt
or abandonmenthe courtdid not place the burden of proof on the party asserting the resumption defense tiRather,
courtheld

® The court did not address the argument made by the protestants, James Mays and Mays Land & Livestock, that the common Iz
resumption doctrie was abrogated by enactment of Idaho CodeZ2224). That statute requires an application to be filed with the
Department prior to the running of the forfeiture period requesting an extension of time to resume the use. The stataidisies a
procedure by which the Department deter mines whet herthirowhibhdaar wa
resume the use of the water, 0 and whether good onamrgenlyithest s f
result (joined by Justice Schroeder), found this argument persu&agewillow 11,138 Idaho at 846, 70 P.3d at 684.

80 CompareSagewillowl6s f ocus on whether the junior had dekihgthatase of
resumption that changes a juniords relative st at imBmedmanessergia | ad
part of western water | aw and to di mighshhoheéés. pyiority work

81 sagewillow 11,138 Idaho at 846, 70 P.3d at 684 (Justices Kidwell and Schroeder concurring in result).
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[A] Ithough the owner of the water right has the burden of raising defenses to statutory
forfeiture, the burden of persuasion remains on the party claiming that the water right was
forfeited, and that party must disprove the deféhse.

Sagewliow II, 138 Idaho at 82, 70 P.3d at 680.
F. Partial forfeiture

Partial forfeiture refers to forefeiting a portion of a water right when that portion is not beneficially used. The
concept of partial forfeiture was challenged by a group contending that a water right cannatiteel ibdny part of it is
put to beneficial useThe Idaho Supreme Cousdjected that argument andnfirmed that the forfeiture statute applies
where a portion of the beneficial use served by a water right goes unused, without adequate excus@tinomhéive
year period.State v. Hagerman Water Right Owngdfiagerman & J BasinWide Issue 10,)130 Idaho 727, 947 P.2d
400 (1997)Schroeder).).

The Hagerman Water Right Owners contended that Idaho C42i2Z2(2) contemplates only a tofalfeiture,
not partial forfeiture. The Idaho Supreme@t found that the statute is ambiguous, but construed it to allow partial
forfeiture, based on consistency with longstanding prior administrative practice and sound public policy. In pamticular, tl
Court found that partial forfeiture advanced the fAgo:
r e s o u Hagerman 30 Idaho at 735, 947 P.2d at 408.

In a companion cas8&tate v. Hagerman Water Right Owners, (fielagerman 10), 130 Idaho 736, 947 P.2d 409
(1997), the Court said that the Department could not report a water right for less than its prior decreed quantity simply
because it was not being beneficially used idsue washaseds ar
is that the SRBA judge (Judge Hurlbuttcentlyhad rejected partial forfeiture (and abandonment is difficult to prove).
Consequently, the Department was trying at the time (pridatgerman ) to find another legal theory on whichjtstify
reporting and recommending water rights at their current level of use.

For example, consider the situation where a farmer has a 4 cfs water right to irrigate 200 acres, but then takes *
acres out of irrigation for use as a processing facilitygusimg development, or some other +iwigated use. The
fiforfeiture cloclo would begin running as to a portion of the water right. After five yearsfaurth of the water right, or
1 cfs, would be subject to a ruling that it had been forfeited. &webult is hardly surprising, given that the foundational
principles of the prior appropriation doctrine are beneficial use, the avoidance of waste, and maximum use of the resou
Of course, the farmer could avoid forfeiting this portion of the rightrénsferring it to some other use or placing it in a
fiwater bank or firental poob established pursuant to state Bw.

Under the above example, one also might argue that the farmer could be deemedibahdorethat portion
of his water right, becaadhis intent clearly was to stop using it. Nonetheless, abandonment is considered difficult to
prove, and requires some type of legal or administrative action to confirm it. As a practical matter, the courts are most
likely to allow the five years, askand of figrace periodyin which the right holder has the opportunity to seek to use the
water right elsewhere or for a different use. Of course, in the transfer proceeding the agency will evaluate the amount
historical use under the right, includingnsumptive use, to determine what conditions must be imposed on the transfer ta
avoid causing injury to other water rights. Periods of nonuse may come into play in that analysis.

One frequently hears of water right holders who do not actually place sat@btheir right to beneficial use
but who claim that the right is not subject to forfeiture because they divert waters under the right once every season, or
irrigate for a few days, or keep their ditch full. But diverting alone does not sufficeatbigls beneficial use. Water
right holders who are using this technique may be in for a rude awakening if they ever attempt to transfer the right or if
the right is subjected to the scrutiny of a water rights adjudication.

821d., 138 Idaho at 842, 70 P.3d at 680.

831daho Code §82-17615 42-1766.
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Partial forfeiture is triggereby a reduction in beneficial use (such as irrigating only a portion of the lands
intended to be served by the right). IDWR takes the position that partial forfeitureadaggply to the diversion rate
associated with a water right, so long as theldefieficial use is maintained. For instance, suppose that a farmer initially
used the full diversion rate associated with the water right, but later changed the method of irdgatfoon flood to
sprinkler) so that the full diversion rate no longes required to accomplish the beneficial use. The Depasnent
position is that this wouldotresult in a reduction of the diversion rate associated with the right. That farmer would be
entitled to return to the previous method of irrigation employtieghigher diversion rate (without notice to the
Department or anyone else). Other western states have taken a more rigorous view of this issue; the Idaho Supreme
has yet to address it.

G. The Pejpercase and its codification

In Idaho,specialconsideations come into plain dealing withforfeiture of water rights held hiyrigation water
delivery entities. (For background on varidyses of water delivergntitiesseediscussion in sectioR9 at page344.)
Onereason the analysis is complicated is that the delivery entity typically holds title (at least legal title) to the water
rights, while the landownéerrigator actually applies the water to beneficial (es&d may be seen as holdifitzendicial
titled to his or her share of the water righThe question, then, is what happens when the landawigator inexcusably
fails to irrigate her land for the statutory period? Isateespondingportion of the water rigid which presumably isni
the name of the irrigation entéyforfeited?

The obvious answer woulkkemnto befiyeso After all, failure to place a water right to beneficial use (irrespective
of who owns it) violates the most basic rule of the appropriation doctrine. One wolddhidtitoth forfeiture and
abandonment would apply. The Idaho Supreme Court seemed to have so held in 1908:

[T]he appropriation and diversion of water by a ditch company that is not prepared to use
the water itself is practically valueless without wat@msumers. In other words, it takes

the water user, applying the water to a beneficial purpose, to enable a ditch company that
has appropriated waters for sale, rental or distribution, to continue the diversion of the
water. If it should cease to have watisers or consumers, and cease to apply the water

to a beneficial use, its right to divert the water would cease.

F ar me rQGpératie @itch Co. v. Riverside Irrigation Dist., Ltd4 Idaho 450, 458, 94 P. 761, 763 (1908).
And again in 1931

And wherea ditch is used in common for the conveyance of water for two appropriations,
each owner may sell or abandon his right to the ditch, separate from the other [citation],
the same right belongs to a stockholder in a mutual ditch company [citation].

InreDe@dt of R 50 Ildanotx, 576, 800 P. 492, 494 (1931) (emphasis sugiili€tire are many instances
where suburbalandowners, despite paying annual assessneatditchcompany or irrigation districhiave elected to
stop usi ng etfbravagetybfircasprisihie watarttypically still is diverted from the river, but just no longer
serves such ©uinagly, #iéwopldsuggest fafeiture or abandonnuérihat portion of the water right

Nevertheless, in 1999 the lita Supreme Court ruled that a Cafet operating companya(type of mutual canal
company) doenot suffer forfeiture of gortionof the water right issued in its name when one of its shareholders fails to
apply his share of the water to a beneficial usberdeen Springfield Canal Co. v. Peip&83 Idaho 87, 982 P.2d 917
(1999)(Silak, J.)

81 n re Depbo6t inmlived Rsinglé ditch aharedolil) a mutual canal company and its shareholders and (2) a private
water user who owned a separate water right using the same canal. As noted in the quotation above, however, treEameihdre
dealing with transactions among shareholders.
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ThePeipercase arose in an unusual context. This was not a dispute among competing water right holders. Nol
did it involve an action or determination by an axiistrative agency dealing with forfeiture. Instead,ftréeiture issue
was raised by the landown&r. and Mrs.Peiperwhen the canal company sought to recover assessments that had not
been paid ThePeipesrefused to pay becautey had not usedat used any irrigation watémom the companyn over
30 yearsandcontended thahe waterright (or portion thereof) appurtenanttteeir property had beeforfeited Based on
this, theyarguedheyno longemwereobligated to pay assessments.

TheCout expressed no s yThepPaipelswishftouse farfditere oRle to gved paying i
maintenance assessmentsfinding of forfeiture here would do nothing to advance the policy reasons that motivate the
[forfeiture]s t at ut e O60sPeipexk 133 Ittabomat8&,.982 P.2d at 922.

Such a rulindfor forfeiture] would give stockholders, who are not appropriators, the

power to deter mi ne t hdfahumbeeofsidckhod&Cdidss wat er r i
not to use theirf srhatrlree odt aAtSIWCICHrsy wmeareirod, ASCC
would gradually revert to the state through partial forfeiturd. t he Pei per sdé ar gum
were valid, ASCC could only watch helplessly while its water right was lost.

Peiper, 133 Idaho at 87, 982 P.2d at 92R&{tons omitted).

One might argue that tHeeipercase is an anomalous application of the rule of forfeiture that should be limited to
its particular fact8 On t he ot her hand, the Courtoés opiniomnitdoes
appears tanarkasharpdeparture from the beneficial use requirementthedrinciple thathe shareholdeirrigator
holdsbeneficialtitle to that portion of the water right appurtenant to her property and may transfdéorfast|,or

abandorit.8¢

In any eventthe decision was codified by thdaho Legislature in 2002 at the urging of water delivery companies
who cheer ed ioh &.B.G0912002Idalso Sdse. taws, cB43. Indeed, the codification applies the ron
forfeiture protedbn even more broadly than did the decisibn

Thestatutory exception to the forfeiture rule now reads:

(7) No portion of a water right held by an irrigation district, a Carey Act
operating company, or any other company, corporation, association omdrittyholds
water rights for distribution to its landowners, shareholders or members shall be lost or
forfeited due to nonuse by such landowners, shareholders or members, unless the nonuse
is subject to the control of such entity.

Idaho Code &2-223(7).

The 2002 amendmentarifies that thdorfeiture protectiorapplies not just to Carey Act companies, but to any
irrigation distribution entity that holds a water right for use by its shareholkelersa(mutual canal company) or
distributees (irrigationidtrict). Indeedthe statutory forfeiture protection is not limited to irrigation entitiesrigation
water. Indeed, iapplies taiany other company, corporation, association or ewfitich holds water rights for

85n anoher part of thé®eiperdecision, the Court mentionéidat the water not used by the Peipers may have been rented to other
users. Peiper, 133 Idaho at 87, 982 P.2d at 922 the Peiperdecision were limited to situations in which the water company ismgak
some substitute use of the water, that would be a far more limited ruling. If substitute use is not a requiremenk(aritdfvaas not
appear to be), then tieipercase amounts to overturnifga r me ropedativediscussed above.

88 Mutual anal companies and irrigation districts hold no more than nominal title to the water right while their shareholders or
patrons who use the delivered water hold beneficial tBleeUnited States v. Pioneer Irrigation Disi.44 Idaho 106, 157 P.3d 60MQ);
Ickes v. Fox300 U.S. 82, 57 S.Ct. 412 (1938ee alsaliscussion ownership of water rights in water delivery entities in Chagtelr

8%0ne could argue that the statue seneguiremeno wikewisef its tethoactive effach o

could be seen as constituting an uncompensated t akiedtheseoclaims.e st
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distribution to its landowners,sh& hol der s or member s. 0o That would appe
association that operated a water delivery systentsfonembers withira subdivision omplanned community
development

The statuteloes not require that water not used by amelbwner be used elsewhere instebsteadthe
protection applies any tintke noru s e i s n othec D 8 uobtpek@rpany Given that a water entity would
rarely if ever be able tforceits members oirrigatorsto use water, that is an ®atest to meetindeed, it would also
appear to protect from forfeiture a water right |[|icert
the fact that homes are rmiilt for many years.

The effect ofPeiperand its codifidation gpears to be that neumse by subject entities is absolutely protected from
forfeitureso long as the nease is occurring for reasobgeyond the control of the entityut the lack of forfeiture still
does not settle the question whether the water rightpheaced to beneficial use, and this will be relevant in any attempt to
transfer the water right.

H. Tolling of fforfeiture clocko for SRBA claims

In two subcases, the SRBA Court has ruled that the forfeiture statute is tolled for water rights once arclaim f
them is filed in the SRBA, and that the tolling continues until a partial decree is issued for tHfét Mghtover, once the
partial decree issues, the statutory period forusmbegins to run anew and does not tack oiSRRBA noruse®®

The Depament adheres to this policy of restarting the forfeiture clock after the partial decreé®nters.

Thus, by way of example, if a water right holder ceased irrigating without excuse or exception in 1986, filed a
claim the SRBA four years later in 1990, dratl that claim adjudicated in 2004, he or she would be entitled to a partial
decree without forfeiture, and the fiyear clock for forfeiture would begin again in 2@0despite 18 years of nonuse.

I. Procedure

Unlike the practice in other states, the Id&@partment of Water Resources does not actively evaluate water
rights to ferret out potential forfeitures. The forfeiture question arises most often in disputes between right halders, in
adjudication, or in those cases where one seeks to transfegrarigat.

In a transfer proceeding, the Department typically will investigate whether there has been a forfeiture or
abandonment of the right sought to be transferred; the state will not allow a forfeited water right to befibemlgiot
lifed by trangerring it to another user. To do so would result in injury to other users who benefited from, or obtained the
rights in reliance on, the prolonged rose of the water righit.

88 |n Re SRBACase No. 39576, Subcase Nos02608et al. (Facility Volumecases) (Idaho Fifth Judicial Dist., May 2002) (R.
Barry Wood presiding)in Re SRBACase No. 39576, Subcase No-G@563B(Wood v. Troujt(ldaho Fifth Judicial Dist: SRBA, May
2002) (Judge Roger S. Burdick).

¥fF0nce the piasuedforthe water ightehe ndser has five years within which to put the water to beneficial use
before the decreed right is subject to forfeiture. In Idaho a decreed water right is not insulated from forfeiture, ihbasleng been
establisled that once the decree is issued the statutory time periodfarsoe b e gi ns Woad v.rTroutat 2Ln e w. 0

®FThe department wildl presume, absent other information i
d e par t mermeadusementrecords, aerial photography, remote sensing, or other information, shows use of water during the previou
consecutive, fiveyear period. The department will also presume that the right has not been forfeited when it is claimed iya pendin
adjudication or initially decreed in an adjudication within the previousyfiv\wa r  p Eansfeo Rrocessing Policies & Procedures
(Transfer Processing No. 24) at 17 (Oct. 30, 2002) (the revised version, dated January 1, 2009, is reprodéqgubndodeL.)).

91 Jenkins v. Department of Water Resourd@8 Idaho 384, 389, 647 P.2d 1256, 1261 (1982).

WATER LAW HANDBOOK © 2018GIVENS PURSLEY LLP Page46

1451734_73.00C



However, the Department is not required in all circumstances to evaluaftuferin a change case. It may
choose not to do so, for instance, where it is apparent that the SRBA court will review the issue. A hearing officer
summed up the law this way in a recent order:

Determining whether a change does not enlarge a righjuseiexisting rights requires
IDWR, in the first instance to determine whether the right exists at all. The Idaho
Supreme Court recognized that this means that IDWR may investigate whether a water
right has been forfeited or abandondeénkins v. IDWRL103 Idaho 384, 387 (1982). A
logical extension of thdenkinsanalysis is that IDWR must also determine whether an
unadjudicated, beneficial use or common law water right exists at all before it can be
changed. The Idaho Supreme Court has also ruledevesnthat forfeiture and
abandonment do not necessarily need to be adjudicated in a change proceeding.
[Sagewillow v. IDWRASagewillow 16), 138 Idaho 831, 70 P.3d 669 (2003).] No similar
pronouncement has been made whether IDWR must determine wadireeficial use
right even exists, before it can be chantfed.

92 Order re Motion for Stay and Scheduling Orderthe Matter of Application for Transfer of Water Rights in the Name a@étin
Water Idaho, Inc., Integrated Municipal Application Package (IMAP)I daho Dep6t of Water Resources
Hearing Officer).
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6. GROUND WATER FUNDAMENTALS
A. Introduction

Idaha®s Constitution specifically establishes the appropriation doctrine in Idaho only with respect to water
diverted from natural streams. The operalareguage provides:

The right to divert and appropriate the unappropriated waters of any natural stream to
beneficial uses, shall never be denied. . . . Priority of appropriation shall give the better
right as between those using the water. . . .

Idaho Comst. art. XV, 8 3.

The Constitution makes no mention of ground water. Nonetheless, nine years after statehdisdefislature
asserted its authority ovésubterranean wateésand declared that they were subject to appropridtidind it was not
until 1931 that Idahé Supreme Court had the opportunity to reaBloyanalogyo that ground water rights could be
appropriated and administered, at least as among themselves, under the prior appropriatiof*doctrine.

As will be discussed in detail belotine ensuing years have seen the dramatic development ofddaband
water resources, to the point that significant conflicts between surface and ground water right holders have come to
dominate Idaho water management and jurisprudence during the past ywars. These conflicts are fostered by
continuing uncertainties about ground water developiaaftects on surface water supplies, and by fundamental
disagreements about the legal framework that should govern conjunctive administration of intéedonater sources.

B. Ground water is subject to appropriation

When compared to the surface water appropriation and administration system in the West, the history of grounc
water development and administration has been relatively brief. The complex hyoggg#around water sources, and
the lack of adequate pumping technology, inhibited early exploitation of this abundant resource. Indeed, early
understanding of ground water throughout the West often rested as much on superstition as on sciengtiormbserv
Despite these initial hindrances, Idaho now ranks among the top five states in terms of the volume of ground Water use

Court decisions from the late 1800s and early 1900s reflect the limited understanding that people then had of th
ground wateresource. Like some other prior appropriation states, @dafumstitution authorizes appropriations from
finatural streaméput does not mention ground watern 1899, the Idaho Legislature passed an act that provided that
appropriations could be maétem subterranean waters as well as from rivers, streams, lakes and $pbeggpite this
statute, disputes continued into the 1930s regarding whether ground water was subject to the prior appropriation doctri
Several of the early reported court id&ns involved contests where each party labored to prove or disprove that a

93 See1899 Sess. Laws 380 (codified at Idaho Codd@3); Idaho Code § 4201.

94 Silkey v. Tiegss1 Idaho 344, 5 P.2d 1049, 1053 (1931).

®The Idaho Groundwater Quality Council estimates that nin
sources and Idahoans divert approximately 6,500 million gallons of ground water per daedragriculture accounts for the majority of
ground water usage in the state. Idaho Ground Water Quality Plan, Protecting Ground Water Quality in Idaho, Idaho GroQueitat
Council (1991).

% |daho Const. art. XV, sec. 3.

971899 Sess. Laws 380 (dfidd at Idaho Code 82-1 0 3 ) . ldahoodés Territorial Statutes
running water flowing in a river, or stream, or dowB1l55(184.ny on
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particular diversion was from water that flowed in an underground channel with a defined bed and banks so as to be ar
appropriation of water from @natural streand?®

In 1931,Idahds Supreme Court confirmed that ground waters were subject to appropriation under the priority
doctrine either by the constitutional method of diversion and application to beneficial use, or by the statutory permit
procedure$® The subsequent enactnief Idahds Ground Water Act in 195% established a comprehensive scheme of
ground water appropriation, administration and protection, and validateXisteng ground water appropriations. It also
swept aside, through a simple definition, disputes wdet is and what is not ground watér@round watebis all water
under the surface of the ground whatever may be the geological structure in which it is standing oo'fioving.

The Ground Water Act was amended in 1953 to provide, among other thaighe doctrine of first in timis
recognized for ground water, but could not be exercised so as to block full economic development of the water resourc
Prior ground water appropriations are to be protected through the maintenance of reasonabigl@ueiginThe 1953
amendments also granted the Department authority to protect ground water from depletion and to prohibit ground wate
withdrawal from existing wells when necessary to protect senior ground water approptfations.

C. Ground water appropriation

After 1963, the application, permand license procedures became the exclusive means of acquiring ground wate
rightsin Idaho®® However, the exceptions to the permit/licensing requirements still exist for domestic wells and drainag
and recovery wedl!® In addition to these exemptions, domestic wells drilled prior to March 29, 1978 may be absolutely
protected from any significant drawdown by junior ground water diver@itimat is, this class of domestic wells are not

98 Occasimally, facts (or assumed facts) actually corresponded with the Stygian conception of ground water, in which subterranea
watercourses were believed to flow in wedlfined channels. An example is reportetiedano Ditch Co. v. Adam88 P. 431 (Colo. 1902
Medano Creek prehistorically had flowed west from the Sangre de Cristo Mountains in southern Colorado, and had seseedcasathe
water for Big Springs Creek. Subsequent geologic events formed the Great Sand Dunes, which covered the Medhaor@tdeka depth
of several hundred feet. Although a majority of the surface flow of Medano Creek thereafter was deflected by the éustasovist,
significant subsurface flows continued to follow the original channel under the dunes to entleegeeaid of Big Springs Creek seven miles
to the west. In resolving a dispute between appropriators, the Colorado court held that the ground water flows weratuithliisteeam
within a defined bed and banks Geeklwas dnjeined ta protectsenisr agpmppiationp from8ig i o n
Springs Creek. Colorado continues to observe legal distinctions between appropriations of surface and ground watemsoslitigpognd
waters in that state, adnmistereddanjunctibelywithsyfacgwateucaudsesat er , 0 a

Examples of water flowing in defined channels al so soki st
water for considerable distances and where it has been hypothibsizdte Big Lost River flows southwest in one or more ancient buried
river channels, then spreading into the baseltl sedimentayered Eastern Snake Plain Aquifer to emerge from the canyon walls in the
Snake River 6s Thous antdeesTwmn iFallgasd Bliss, ddahb. Fgrpurpmsesdf dpgroptiaton and administration,
however, surface and ground waters are treated similarly under Idaho law.

9 Silkey v. Tiegss1 Idaho 344, 5 P.2d 1049 (1931).
1007951 Idaho Sess. Laws, ch. 200 (codifisdamended at Idaho Code&8226 to 42239).
101 1daho Code § 4230.
1027953 |daho Sess. Laws, ch. 182 (codified as amended at Idaho C42€ 38 to 42239).
1031963 Idaho Sess. Laws, ch. 216 (codified at Idaho Cet=29).
. 1041daho Code 82-227. A danestic well is a well that provides water for domestic uses, which under Idaho @ad4 § is
mited fo [tlhe use of water for homes, organization camps, public campgrounds, livestock and for any other
purpose in connection therewith, including irrigatof up to onehalf acre of land, if the total use is not
in excess of thirteen thousand gallons per dayor any other uses if the total use does not exceed a

diversion rate of four orbundredths cubic feet per second and diversion volume of tigaty
hundred gallons per day.
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burdened by théreasonable pumpg leveb obligation!® Indeed, this view of the law is reflected in a condition that has
been included in at least some new ground water permits issued by the Department:

The right holder is responsible to insure that pumpage under this water righbtloes n
directly cause the water level to significantly decline in any domestic well drilled and in
use prior to March 29, 1978, or to cause the water level in any other well having a prior
right to exceed a reasonable pumping level, unless the right holdetgzroeasonable
compensation or mitigation to the prior water right holder for the reduced water levels as
determined by the Directé?®

The same appropriation procedures set out for surface waters apply to ground water, including the requirement
public notice and an opportunity to prot&¥t.The protest must be filed within ten days of the last date of publication of
notice of the application. If the woultk protestant misses the deadline, he or she may petition to intervene in the
proceeding.

In addtion to the permit requirements for appropriation of ground water, a well drilling permit must be issued
before a well may be drilled. The Department has not required a well drilling permit for the excavation of gravel pits or
ponds greater than eightefeet that intercept and expose ground water.

All wells, including domestic, drainage and recovery wells, must be drilled by licensed well dllArs.
exception to thdicensedwell driller requirement exists for persons who dig wells by hand on theimpooperty. Idaho
Code 842-238et seqcontains the licensing requirements for well drillers and well drilling stand@ids Department
has adopted drilling rulesstablishing standard for well constructidWell drillers must demonstrate their knadbe of
Idaho water law and well construction methods and standards before they may be licensed. They must prepare accure
well logs of all wells drilled. Well drillers also are required to obtain a surety bond, which, under certain circumstances,
can e charged by the Department for the cost of reconstructing or abandoning wells that have been improperly
constructed. Well drillers are subject to civil penalties of up to $10,000 for submitting fraudulent well logs.

D. Stacked water rights (primary and supgemental rights)

A primary water right is the principal (or only) water right supporting a particular use. In some instances, water
users may obtain an additiofaupplemental water right to serve as a bagg supply, in the event that the primary right
is unavailable.

In a typical situation, a water user may hold a surface right as the principal means of irrigation, but will also
obtain a supplemental ground water right that she uses only when the surface right is not available. The supplemental
ground water right is granted subject to the condition that it may be used only when the primary water right is not
available.

The distinction between a primary and supplement right often receives the most attention when the holder seek
transfer one of thaghts. The rule of thumb is that a supplemental right cannot be converted to a primary right (because
doing so would constituteg@er seenlargement).This issue is addressedIDWRGEs Transfer Processing Policies &
ProceduregTransfer Processing N24) at 2223 (Oct. 30, 2002)T(he current version of this memorandum dated
DecembeR1, 2009, iseproduced undekppendix L)

1055ee Parker v. Wallentin@03 Idaho 506, 650 P.2d 648 (1982).
condition No. 5 of the Ci t-}1418 issuedagIDWRONoy. 20ni®98d ed Per mit No
107 daho Code 82-203A(1).

108 |daho Code @2-227.
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In Barron v. IDWR 135 Idaho 414, 418, 18 P.3d 219, 223 (2001), the Idaho Supreme Court upheld the
Departmends denial of a transfer application that sought to transfer a portion of a primary surface right to a new location
leaving the supplemental ground water right in place at the original location. The applicant argued that doing so would
not causerijury or enlargement, because the Department could and should curtail the ground water rititet.c@urt
said that it was the applicdatresponsibility, not the Departméstto avoid injury and enlargement.

E. Protection of ground water supplies from deletion (GWMAS and CGWAS)

The 1953 Amendments to IdalsdGround Water Act provided the Department with the authority to regulate
ground water withdrawals from aquifers that are subject to depletion. The primary mechanism for this regulation is the
Departnenis designation of Ground Water Management Aré@&W\(MAO0) and Critical Ground Water Areas
(ACGWAQ).

A CGWA is any ground water basin without sufficient ground water to provide a reasonably safe supply for
irrigation or other uses in the basin at thentleurrent rates of withdrawdf. A GWMA is an area identified by the
Department as approaching the conditions of a CGWA.

Upon designating a special ground water area under the Ground Water Act, the Department may require
measurement and reporting of dxig withdrawals, limit or prohibit new appropriations, or curtail or reduce diversions in
order of priority to bring withdrawals into balance with the reasonably anticipated average rate of future natural recharg
within the basirt!! Most of the designateGWMAs and CGWAs are in Southern Idaho.

In addition, an Idaho statute declares fiiafater in a well shall not be deemed available to fill a water right
thereird if pumping from the well to satisfy the right would withdraw ground water supplyond he reasonably
anticipated average rate of future natural rechargeln Baker v. Orelda, the courtheld that this languag#orbids
dminingdof an aquifeint'®

F. Protection of reasonable pumping leveland the Doctrine of Maximum Use
(1) Quick answer

The guickanswer is that in Idaho, senior ground water users are entitled to protection against juniors only to the
extent of maintaining a reasonable pumping level (as determined by IDWR). Thus, the senior is required to suffer the
expense of deepening a welltaking other measures to continue the senior diversion if the junior has not lowered the
water level below a reasonable pumping level. An exception, however, appliesl@/Brdomestic ground water rights,
which are entitled to protection of their histopumping levels.

1091daho Cale §42-233a.

1101daho Code &2-233b.

111)daho Code §82-233a, 42233b, 42237a.
112|daho Code &2-237a(g).

113Baker v. Orelda Foods, Ing95 | daho 575, 583, 513 P.2d 627, 635 (1973).
and controversialWhere an aquifer receives significant annual recharge, this Idaho dtadgtether with other statutory provisions (such as
reasonable pumping level requirements) and common law principles of reasonable means ofdlia#osisrthe overall volume of water
an aquifer to be reduced to an equilibrium where annual natural recharge can be expected to produce a relatively, stetcy atimite
levels in wells thereafter declining and rebounding during pumpingangnomp i ng sequencesrecfihegéabelyan
appears to be aimed at preventing a sustained and irreversible downward trend in ground water to depths below reasimgglelecfgimp
On the other hand, there are aquifers (though perhaps not many in Idaho) having virtually zarceahartge. Some in Arizona and
Colorado come to mind. As a practical matterdhbu s e t hat can be made o fd eisherthatordogegoittiee r s |
resource altogether. In these cases, the policy challenge would be to determate dfipermissible mining and to put in place appropriate
plans for alternative supplies when the resource no longer is economically or physically accessible.
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(2) The mechanics of well interference

Modern ground water diversions often involve the use of powerful pumps that are capable of drawing water fror
great depths in the aquifer. When a ground water pump is turned on it draws water fsarmaineding watebearing
material, causing the water level in the well to decline and creating a fmegatd area around the well where the water
has been evacuated. See the figure below. The shape and exterficafrthisf depressiodand its ara of influence,
depend on hydrogeologic factors such as porosity, permeability, transmissivity and the hydraulic gradient of the
surrounding mediuri** Cones of depression of neighboring wells may overlap, which may compound the drawdown
effects of the netgboring pumps and further reduce the water level in the wells.

B e e Ground Surface
T TEESRESSLLIIT T T T T s e e ] [ s s i et e e Static Water
y _ ; Level
: / Cone of Depression
e < . Pumping Level

(3) Historic vs. reasonable pumping levels

Like all water rights in Idaho, ground water rights are protected by the priority system. Consequently, a junior
appropriation of water will not belalved to cause material injury to senior ground water rights. The question, then, is
what is material injury? Under what circumstances does a reduction in pumping levels (or artesian pressure) constitute
material injury?

The guestion boils down to whetttbe senior water right hold is entitled to protection of his ohisgoric
pumping level, or whether the senior is only protected from interference védsanabl@umping level (as determined
by IDWR).

At a practical level, this boils dowo who pays to deepen the ser@mwelld thesenior or the junict If the
seniofs historic pumping level is protected and the juisiovell reduces the ground water level (or artesian pressure),
then the junior must either curtail her right or pay to deepesahi®is well. If, on the other hand, a rule of reasonable
pumping levels is in effect, the senior must pay to deepen his own well to some reasonable level.

(4) The 1953 amendment to the Ground Water Act retroactively established reasonable
pumping levels aghe standard

As the law has developed in the Western states, the rule generally has been that a senior appropriator is entitle
the maintenance of a reasonable pumping level (but not an unreasonable historic pumpingitee953|dahohas
followedthis principléd subject to amxception respectingre-1978domestic wells, as discussed below.

Theldaholaw requiring reasonable pumping levels has constitutional and common dimensions as well as a
statutorybasisunder the 1953 Amendments to the Grb¥ater Act. The concepf reasonable pumping levetsone

114 seeKeith E. AndersonGround Water Handbookt 296 (1998).

WATER LAW HANDBOOK © 2018GIVENS PURSLEY LLP Pageb2

1451734_73.00C



expression of the rule requiring water users to employ reasonable means of diversion, and not command all or a large
portion of the resource to delivery their small part éfit.

This principleis codified in Idahé Ground Water Aabf 1951, whichr e af f i rmed t he #Atradi
state of I dahodo that ground water is subject to the j
to be devoted to beneficialusen r easonabl e amoun t19%lldalo Sess batvs, AAPOEY. mp r i at
1953, the Legislature amended the Act, adding the provision respecting reasonable pumping levidahd $&3s.

Laws, ch 182 81.

TheAct, as amendeghrovides:

The traditional policy of the state of Idaho, requiring the water resources of this state to
be devoted to beneficial use in reasonable amounts through appropriation, is affirmed
with respect to the ground water resources of this statend while the dctrine offifirst

in time is first in righbis recognized, a reasonable exercise of this right shall not block
full economic development of underground water resources. Prior appropriators of
underground water shall be protected in the maintenanessainable ground water
pumping levels as may be established by the director of water resources as provided
herein

Idaho Code &2-22616

The 1953 Amendment appliedtroactivelyto all ground water rights (except pt878 domestics, as discussed
below), ircluding those obtained prior to the 1953 Amendmdihis is evident in mother section of the 1951 Act, which
stated: ABut the administration of al/ rights to the
specifically exempted hefrer 0 m, be governed by t Idaho essobhawsscBOD B 4 (codified t h i
at Idaho Code § 4229). This proviso remained intact and applied to the 1953 Amendment as well.

This conclusioras to the retroactive effect of the reasonghileping level provisiomnvas confirmed by IDWR in
In the Matter of Applications To Appropriate Water Nos:32889 and 6382090 in the Name of the City of Egdkénal
Order at 33 n.2 (IDWR, Feb. 26, 2088)overruling a prior order containing dictum segting that the reasonable
pumping level defense recognized in the 1953 Amendment applied only prospeétiviD)'R came to the same
conclusion on different grounds in a separate case involving a delivery call by ground water users on th& ESPA.

115The seminal case on reasonahleans of diversion iSchodde v. Twin Falls Canal G&24 U.S. 107, 121 (quotirgasey v.
Gallagher, 20 Wall. 670, 683, 87 U.S. 670, 683 (1874)).

1181 1963, Colorado enacted the Ground Water Management Act, which adopted almost verbatim many oftbespobvi
ldahods Ground Water Act including principles of ful lingéeelsnomi
and authorities of the state to curtail diversions causing injury to prior rights. The Colorado versisn obthiat ut e appl i es ¢
ground water basins, o0 which are basins containing ground wate

117 This is the citation to the subsequent case histbryghe Matter of Applications To Appropriatéater Nos. 682089 and 63
32090 in the Name of the City of Eagld DWRO&6s Fi nal Order Feb. 26, 20 fpealdBmissedras on R
untimely City of Eaglev.d aho Dep 6t o f,150ddahe 449, R4 $.80ul037 R&11)

18T reach this conclusion, IDWR had to overcome this stateméfasser v. Higginsan Al Tl he original v
I.C. 8 42226 was enacted in 1951. Both the original version and the current statute make it clear that this statutaffém¢siglbts to the
use of ground water acqui r e Musseevi Higgirsont2b ldahe392 296, Bv4 R.2d 8@9f 813 (10@4) st at
(citation to statute omitted). In its 2008 Order, IDWR explained that this statement in the @pmien fii ncor rect . 0 Fi ne
Both sections 1 and 4 of the 1951 Ground Water Act made clear that the Ground Water Act apph&83a greund water rights. The

l daho Supreme Courtds confusi on arnevsrestridgtions an lodeth@eratura geetirednal evells, t h a
1987 Idaho Sess. Laws,ch. 341§ whi ch stated, fAThis act shall not affect the
its enactment. 0 I n csoinotne xatp,p liite d so ncllye atro tthhaet fitAcitsd ptrhoevni bei n
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The efect of the 1953 amendment was to legislatively overrule the common law rule enunchidédvinStoner
53 Idaho 651, 26 P.2d 1112 (193Gjvens, J.xhat protected a seni@rhistoric pumping level with a new rule protecting
the senior only to the exteaf reasonable pumping level. This result was confirmé®bier v. Orelda Foods, Ing 95
Idaho 575, 513 P.2d 627 (191®hepard,).).?® On the other handhe Gurtin Bakerwent on to explain that a juniisr
reasonable pumping level defense doescanie into play if the junior iBminingd the ground watein the sense of
removing ground water at an unsustainable rate so as to ultimately deplete the résolece)tent that there is not
enough to serve both the junior and the seriBaker, 95Idaho at 583, 513 P.2d at 635.

(5) Constitutional and common law support for reasonable pumping levels

The statutory mandate for reasonable pumping levels has its basis in constitutional and common law principles.
fiwe hold that the Ground Water Act is consigtwith the constitutionally enunciated policy of promoting optimum
development of water resources in the public interest. Full economic development & graliod water resources can
and will benefit all our citizens. .. Our Ground Water Act ceemplates that in some situations senior appropriators
may have to accept some modification of their rights in order to achieve the goal of full economic developaiety.
Ore-lda Foods, Ing 95 Idaho 575, 584, 513 P.2d 627, 636 (1973) (Shepaidijtations omitted).On the other hand,
whether these principles mandate, or simply allow, reasonable pumping levels is another question.

The underlying basis for what may at first appear to be a departure from a strict application of the pridriy doct
is the principle that no appropriator is entitled to maintain an unreasdimaddas of diversiamthat prevents the
optimum use of the staieewater resource. The seminal casEalfhauer v. People447 P.2d 986 (Colo. 1968)as
decided in 1968 bthe Colorado Supreme Coditt. It remains one of the most aftioted decisions concerning the
tension between a vested private right to the use of the fauMéder and the pubfie interest in optimizing the uses of
the statés water resources. Fellhauer, the Colorado court noted that the concept of maximum use of water always has

to geothermal ground water. In any event, the 1987 amendments did not change the provision in Idaho-228dduded above) clearly
stating that the Ground WatAct applies to preenactment ground water rights.

119 Order Regarding Motion for Declaratory Ruling, In the MatteiPettition for Delivery Call of A&B Irrigation District for the
Delivery of Ground Water and for the Creation of a Ground Water Managebigtnict (Hearing Officer Schroeder, May 26, 2008). In this
case, the Hearing Officer found that tlesseranguage noted above did not addresBideer v. Orelda ruling or Idaho Code § 4229,
and in any event was not aimed at determining the meaifithg Ground Water ActBoth theCity of EagleandA & B | r r daisio3i st .
are on appeal to district court as of early 2009.

120Baker v. Orelda Foods, Ing95 | daho 575, 584, 513 P.2d 627, 636 (1%73)

6reasonabl e pumping |l evels means that senior approjpelsi Weagress ar
. 0

Decisions in other states such as Colorado have held that senior pumpers should not be reqpieeetthimir diversion facilities
Abeyond t heir CiyofColoradd SpringsevaBengdrd8 Colo. 458, 366 P.2d 552 (196A)amosala Jara Water Users
Protecti on ,674B.2dM14\{Colo. %383).l Tthese Colorado cases involveddillggey to senior water rights caused by
pumping tributary ground wateBenderis often cited for the proposition that, for a ground water user to insist on curtailment of juniors
alleged to be causing him injury, he must show that he is producingdgvaater from a sufficient depth to ensure that the resource is not
being hoarded or tied up by those whose wells barely penetrate the water table.

21 Though extensively cited in Colorado and by commentak@#hauerhas never been cited by an Idaho ageltourt.
However, the doctrine has also long been recognized in Idalmdnican Falls Reservoir District No. 2 v. IDWR43 Idaho 862, 867, 154
P.3d 433, 438 (2007) (Troul,), this Court upheld against a facial constitutional challenge the Departmd s Conj unct i ve M:
whi ch were premised on an integration of the prior dapplrnoptrhieat:
case, the Court recognized t he Detpfarcdajonetiveudedelieery tal, avien usgof a voaterd e t e
right i s firlelaldabhoB62b878Y, 164 P.3d 433, 4448 (citingSchodde v. Twin Falls Land & Water ¢824 U.S. 107)
(1912)). See als®oole v. Olavesar82 Idaho 496,502,356 2 d 61, 65 (1960) (AThe policy of 1t
maxi mum use and benefit, and | EuwmzavUtawBewer&Ltight Colls ldaho 961 904, 792 P.2dat e r
926, 929 (1990) ( AT state ipto decure the makimumhuse amd demefip dnd Ieakt wasteful use, of its water
resources. 0) . The doctrine ha42226ow been codified in Ildaho.
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been implicit in Western water law. Remarking on the water appropriation provisions in Céaradstitution, which
were the model for Idal@s, the courtobserved:

It is implicit in these constitutional provisions that, along wigisted rightsthere shall be
maximum utilizatiorof the water of this state. As administration of water approaches its
second century the curtain is opening on the new drammaximum utilizatbn and how
constitutionally that doctrine can be integrated into the lavesfed rights We have

known for a long time that the doctrine was lurking in the backstage shadows as a result
of the accepted though oft violated, principle that the right temgoes not give the

right to waste it.

Fellhauer, 447 P.2d at 994 (emphasis original).

There has been some disagreement in Idaho regarding whether the reasonable means of diversion principle
reflected in Idaho Code42-226 is applicable only to groundater uses. However, the better argument seems to be that
all water rights are subject to the reasonable diversion and use requirement (and to theetdoselgrinciple of
maximum use) and that4-226 simply reiterates or affirms this requirementvietls in the context of the Ground
Water Act.

Cases involving surface water consistently have held that an appropriator may not command the entire flow of ¢
stream to effect an appropriation of only a portion. One way to read these cases is thatdlu# diearsion itself is not
a protected element of the water rigfit This was the case Man Camp v. Emeyy3 Idaho 202, 89 P. 752 (1907)
(Ailshie, C.J.) where the court held that an appropriator was not entitled to dam an entire stream merelyte veaser
level sufficiently to subirrigate his land.

The same approach was taken by the U.S. Supreme C&gahdade v. Twin Falls Water C824 U.S. 107
(1912),where a senior appropriator had used a waterwheel driven by the current of the SnatcerRise irrigation
water to his lands. The Supreme Court affirmed the lower court ruling that tilaeright under the constitution and
laws of the State of Idaho to appropriate the current of the river so as to render it impossible for gbprdte a
otherwise unappropriated waters of the river to beneficialusxshodde224 U.S. at 117 (1912)The Gurtcited one of
its earlier cases in concluding that a water rightist be exercised with reference to the general condition of the gountr
and the necessities of the people, and not so as to deprive a whole neighborhood or community of its use and vest an
absolute monopoly in a single individualSchodde224 U.S. at 121 (quotingasey v. Gallagher0 Wall. 670, 683, 87
U.S. 670, 683 (1B4)).

Another reading of these cases would be that the appropriation of an unreasonable quantity of water to accompg
the diversion of the remainder does not constitute a beneficial use. The result is substantially the same in either case.

As courts hag faced this issue in the context of ground water disputes, they have reached much the same resul
(6) Pre-1978 domestics excepted

An importantexception to the reasonable pumping level wésrecognized in the 1982 caseRdrker v.
Wallenting 103 Idahdb06, 650 P.2d 648 (1982) (Bistlink).

1225eee.g, Doherty v. Pratt34 Nev. 343, 124 P. 574 (1912) (reasonable use requiremglies to methods of diversiofjudor
v. Jaca 178 Or. 126, 164 P.2d 680 (1946) (wasteful methods of diversion common among early settlers do not establish a ¥ested right
their continuance}{ough v. Porter51 Or. 318, 98 P. 1083 (1909) (old methotidiversion are not a right but a privilege permitted so long
as they can be exercised without substantial injury to anydo&re Irrigation Dist. v. Lindsaystrathmore Irrigation Dist.3 Cal. 2d 489,
45 P.2d 972 (1935) (appropriator may not be cdlegeo use most scientific diversion method, but it must be reasonable according to the
custom of the locality)Wwayman v. Murray CityCosp 23 Ut ah 2d 97, 458 P.2d 861 (1969) ( a]
protect ground water approptor from diminution of pressure in existing welDity of Colorado Springs v. Bendeid8 Colo. 458, 366 P.2d
552 (1961) (at his own point of diversion, each diverter must establish some reasonable means of effectuating his diversion).
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In that case senior domestic well pumper (Parker) sued to enjoin a junior pumper (appropriately named Junior
Wallentine) whose deeper well was interfering with the sénshallow well. The Idaho Supreme Cowled that the
reasonable pumping level mandate added to the Ground Water Act in 1953 did not apply to domestic wells because th:
Ground Water Act, when first enacted in 1951, declared that domestidmlels not be in any way affected by this
acto'?® Because the Act enunciated the reasonable pumping level stahéa@yrt reasoned that this principle does not
apply to domestic well owners. Accordingtiie Gurtconcluded that Parker was entitled to demand that Junior
Wallentine either stop pumgiror pay to have Parl@&rdomestic well deepened.

However,the Gurtnoted that the Act was changed in 1978 to remove this item of protection for domestic
wells1?* The Gurtnoted that the Legislature could have made the 1978 amendment retydartile not elect to do
so. Parker v. Wallenting103 Idaho 506, 511, 650 P.2d 648, 653 (19&8)nsequently, protection of historic pumping
levels {.e., immunity from the reasonable pumping level rule) is limited tel}"&8 domestic wells.

In sum, the reamable pumping level defense is recognized only when the senior iscomastic well or a post
1978 domestic well. In the case of a-A8¥8 domestic well, the junior will be curtailed or compelled to compensate for
anydecline in levels that adversélymp ai r s t he seniord6s beneficial use.

One could argue that the exception of-p8F8 domestics from reasonable pumping levels is contrary to the
constitutional principles of maximum beneficial use of water. The authors are not aware of that contemgtion bein
presented in a reported decision.

G. Domestic water rights
(1) Licensed domestic rights

The Legislature has allowed very few exceptions to the requirement that those seeking to establish new water
rights go through the permitting and licensing pro¢&s3he mat notable exceptiois the oneallowing water userso
hold water rights for small domestic wells without any permit or license. In some cases, however, water users nonethe
elect to obtain a permit and license for their domestic ground water right.

If the domestic right relies on spring or surface watgher than a welthe domestic exemptiafoesnot apply,
and, since 1971, the user would be required to obtain a permit and license.

Obtaining a permit and licendas the advantage of puttinthers on notice of the use and reducing the potential
for factual disputes. It also can provide the basis for a delivery call by the domestic user. Moreover, domestic rights m
be decreed in the SRBA or any other adjudication. (See discussion im 8&cGat page386.) Indeed, domestic and
stock waterights must be claimed in the SRBA, although the requirement for these claims has been postponed. See
discussion in sectioB5.Cat page386.

The statutory definition of domestic use set out in Idaho Codel8 21 )(a) (which limits domestic uses to
13,000 gallons per day and irrigation of up to % acre of land) is applicable ongrmpesdomestic ground water rights,
not to domestic water rights authorized by permits and licenses. Thus, a right for domestic purposes could be permitte
and licensed for more than 0.02 cfs (which equates roughly to 13,000 gallons per day) and couge auidption of
more than % acre.

1233 S e c t DRILIING BND USE OF WELLS FOR DOMESTIC PURBSES EXCEPTEDI The excavation and opening of wells and the
withdrawal of water therefrom for domestic purposes shall not be in any way affected by thisaét. 1951 | daho &ess.

1241978 1dahdsSess. Laws, ch. 324 ch. 324 A 1. This provision re
way affected by this actod replacing it with a statement sayin

125 stock watering diretly from a surface stream also is exempt from licensing, Idaho C48d §3 and IDAPA
37.03.08.035.01.c, as is use of water in firefighting, Idaho Cet®2®1(3), application of treated wastewater by municipal and sewer
entities as part of a water ttegent requirement, Idaho Codetg201(8), and certain other small uses.
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(2) Exemption for domestic ground water rights

In the 1951 Ground Water Adhe Legislature provided an exception from permitting requirements for domestic
ground water rights:

The excavation and opening of wells dahd withdrawal of water therefrom for
domestic purposes shall not be subject to the permit requirement under section
42-229, Idaho Code; providing such wells and withdrawal devices are subject to
inspection by the department of water resources and thetihepa of

environmental quality and providing further that the drilling of such wells shall
be subject to the licensing provisions of sectiof238, Idaho CodeRights to
ground water for such domestic purposes may be acquired by withdrawal and
use.

Idaho Code § 4227 (originally enacted as 19%daho Sess. Laws, cB00 82 and amended in 1970, 1978, and 2001).
Regulations are found at IDAPA 37.03.08.035.01.b (exemption from application rules for ground water rights for single
family, domestic purposgs

Note that thislomestic exemptioapplies to wells; idoes not apply to surface diversions for domestic purposes.

Although persons whose domestic ground water usenfitisn the statutory definition are not required to obtain
a permit or licensehey nonetheless have a water right, meaning that their diversion is lawful and that they hold an
enforceable real property interedthis is reflected in the last sentence of the statiif®ghts to ground water for such
domestic purposes may be acquibgdvithdrawal and usé.ldaho Code § 4227.

Although domestic wells are exempt from permitting/licensing requirements for water rights, a well drilling
permit still is required in all instances (see sec@idb(4)at pages0).

Domesticwaterrights obtainedfter1978 (when the Ground Water Act was amended again) are subject to the
samefreasonable pumping levalules that govern nedomestic ground water rights. See discussion in setioat
page51

Special treatment also is provided for domestic uses (either exempt or licensed) under certain moratoriums (se¢
discussion in sectio0 at page203). However, those moratoriums do not refer to the definition of domestic uses in
section 42111 (or any other definition). It is the authusderstanding that the use of the tédomesti® in these
moratoriums is merely a generigference to all domestigpe uses, including that portion of a municipal provisler
delivery to households and similar purposes, and was not intended to be interpreted strictly within the statutory definitic

The Water Codsets out a detailed definitiof domesticuses for purposes of the domestic well exemption:

(1) For purposes of sections-221, 42227, 42230, 42235, 42237a,
42-242, 42243 and 421401A, Idaho Code, the phraf@omestic purposéor
fidomestic use@smeans:

(a) The use of water fdromes, organization camps, public
campgrounds, livestock and for any other purpose in connection
therewith, including irrigation of up to od®lf ( %2 ) acre of land, if the
total use is not in excess of thirteen thousand (13,000) gallons per day, or

(b) Any other uses, if the total use does not exceed a diversion
rate of four onénundredths (0.04) cubic feet per second and a diversion
volume of twentyfive hundred (2,500) gallons per day.

(2) For purposes of the sections listed in subsection (1) afehtgon,
domestic purposes or domestic uses shall not include water for multiple
ownership subdivisions, mobile home parks, or commercial or business
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establishments, unless the use meets the diversion rate and volume limitations set
forth in subsection ({b) of this section.

(3) Multiple water rights for domestic uses or domestic purposes, as
defined in this section, shall not be established or exercised in a manner to satisfy
a single combined water use or purpose that would not itself come within the
definition of a domestic use or purpose under this section. The purpose of this
limitation is to prohibit the diversion and use of water, under a combination of
domestic purposes or domestic uses as defined in this section, to provide a supply
of water fora use that does not meet the exemption of secti€t?Z2ldaho
Code, and is required to comply with the mandatory application and permit
process for developing a right to the use of water pursuant to chapter 2, title 42,
Idaho Code.

Idaho Code &2-111.

The first category, described in sectiori2L(1)(a), is applicable only to specific usésater for homes,
organization camps, public campgrounds, livesda@aid purposes incidental thereto. This section also allows for
irrigation of up to onéalf acreof land around the home or camp, provided that the sum of all the domestic uses do not
exceed 13,000 gallons per day. (This equates roughly to 0.02 cfs dmarddasis.)

The second category, provided in sectiorl42(1)(b), is a catehll, but for asmaller quantity. This section
applies to anyiotheid uses, but caps the volume at 2,500 gallons per day and the flow rate at 0.004 cfs. This category
allows a person to use a small quantity of ground water for any miscellaneous purpose (such asrenifiear even
an industrial use) without obtaining a water right. Thus, the definition of domestic uses includes uses that normally are
not associated with the terifidomesti® in the household sense. Indeed, to qualify they muBbthed uses i.e., uses
not for homes, camps, or livestock).

The statute contains two limitations. Sectiorl44(2) makeswater for multiple ownership subdivisions,
mobile home parks, or commercial or business establishéiastigible for the domestic exemptiofiynless the use
meets the diversion rate and volume limitations set forth in subsectiond1)¢n)s, for instance, a subdivision could use
the domestic well exemption for irrigation of a small common area or for a water amenity that used a total of Imanmore t
2,500 gallons per day.

The second limitation is found in section#21(3). It expressly prevents combining multiple domestic water
rights into afisingle combined water use or purpose that would not itself come within the definition of a domestic use
purposed This limitation was added by the Legislature in reaction to efforts by some users to employ multiple domestic
exemptions to serve large dairy operations. Thus, in the example above, the subdivision may use only one domestic w
exemption fo all of its water amenitiés meaning that, collectively, they may not exceed 2,500 gallons/day.

The Departmerds position is that, irrespective of sectior4P1(3), the domestic well exemption may be used by
multiple individual homeowners within a subdiidn, allowing each individual homeowner to drill a well without
obtaining a permit or licensé® In other words, the Department does not view multiple homeowners drilling their own
wells as actingiin a manner to satisfy a single combined waterdu$#is is not a settled question, however, and one
might argue the contrary where, for example, the devdiepéan calls for individual domestic wells in a mudt
subdivision. The argument would seem particularly strong where the developer of the wubdiilled the wells on the
lots prior to selling them (a situation the Department has not yet faced).

Water uses exceeding the statutdisersion volume or irrigatiofimits, or for purposes not listed in the
applicable definition, do not give rise talamestic ground water right. For example, a homeowner who uses a
fidomestio well to provide indoor uses, to fill a pond, and to irrigate 0.6 acres of lawn (thus violating the %2 acre rule) is

126 The Department has no rule or guidance on this subject, but generally follows this approach. Conversation with Phillip J.
Rassier (Apr. 8, 2005).

WATER LAW HANDBOOK © 2018GIVENS PURSLEY LLP Pageb8

1451734_73.00C



violating the statute and therefore has not established a iomater right, even if the homeowner is within the 13,000
gpd limit. On the other hand, if she is irrigating a {zadfe or less, she will be within the domestic exception if she can
show that the combined uses, including the diversions to the pondt deceed the 13,000 gpd diversion litlt.

The domestic well exemptions described above are purely statutory. There is no constitutional entitlement to th
domestic water right exemption.

The Department authorizes water users to tack on an exempttaognesnd water right to another permitted or
licensed right. Thus, if a user had a license to irrigate 3.0 acres of residential lawn, but was actually irrigatieg 3.5 acr
out of the domestic well, he or she could claim a domestic exception for thiemaldd.5 acre of irrigation. This is so
even if a moratorium on new water righgsn effect, because domestic water rigires exempt from the moratoriu#.

(3) Protection from delivery calls.

In theory, domestigvaterrights are subject to curtailment tpyiority just like any other water rightThisis
equally true foundocumented exempt domestic rights and domestic rights for which the owner has obtained a permit,
license, or decreen practice, domestic rights have never been curtailed, and doowgay significant scale
undoubtedly would result in considerable political backlash.

Interestingly, he Departmei@ Conjunctive Management Rulpovide thadomestic rights areot subject to
curtailment pursuant tdelivery calls by senior surface weatright holders

A delivery call shall not be effective against any ground water right used for domestic
purposes regardless of priority date where such domestic use is within the limits of the
definition set forth in Section 4211, Idaho Code, nor agairany ground water right

used for stock watering where such stock watering use is within the limits of the
definition set forth in Section 42401A(12), Idaho Code; provided, however, this
exemption shall not prohibit the holder of a water right for déimes stock watering

uses from making a delivery call, including a delivery call against the holders of other
domestic or stockwatering rights, where the holder of such right is suffering material
injury.

IDAPA 37.03.11.020.11.

Thus, the Department hasugiit to givedomestic and stock groumeater rights special treatment in the delivery
call conext. Is this constitutional? hEse rights are not singled out in [d&@onstitution for such treatmenthd& Idaho
Supreme Courntvas asked to address thiglre 2007AFRDitigation, although neither side in the case placed much
weight on the questionn its opinion, theCourtindicated thathe Rule provisiomxempting domestiground water
rightsfrom delivery calldgs not on its face unconstitutional la&se the Idaho Constitution allows domestic right holders
to condemn, or pay for the taking s&niorirrigation or industrial water rights that might be instituting the dslicall.

In other words, the @urt found that there is a set of circumstangeger which domestiwater rights could immunize
themselvesrom a delivery call without causing an uncompensated taking of the rights-ooneestic water right
holders!?® Still, if the issue were pressed in an actual delivery call, it is likely that @emestic and stock water right
holders will be called to account, either by shutting off their wells, paying for mitigation, or taking some action to
implement the constitutionétondemnatioa provision(which might add up to the same thing as payimgxitigation)

127 seeNorman C. Young, IDWRAdmiri st r at or & si Ajeication Rrocessing No. §Feb. 28, 2003) (reproduced in
Appendix Q (permissible pond size depends on amount of daily flow necessary to fill it and keep it full).

128 This was confirmed in a telephonall from Chris Meyer to Phil Rassier, then chief counsel to IDWR, on Nov. 21, 2006. Mr.
Rassier consulted with Jeff Peppersack, Chief, Water Allocation Bureau, in confirming this.

129 American Falls Reservoir District No. 2 v. IDWR43 Idaho 862, 8881,154 P.3d 433, 4552 (2007).

WATER LAW HANDBOOK © 2018GIVENS PURSLEY LLP Pageb9

1451734_73.00C



The Departmerds practice is to recognize that portion of a municipal pro@dgound water usage that falls
within the 13,000 galloiperday and ondnalf acre limitations of section 4P11 as qualifying fofidomestic purposeés
within the above rule. Presumably, a municipal provider delivering surface water would not, to the extent of the surface
water, enjoy the same protection. In any event, as indicated, it is quite possible that none of these delivery call
exemptions can stand coibgtional scrutiny in an aapplied context.

(4) A well drilling permit is required

Although obtaining a water right permit, license, or decree for a domestic right is optional, obtaining a well
drilling permit is not. Before drilling a domestic wellgtkvel driller or well owner musobtain a well drilling permit
from the Department (which requires a $75.00 filing fee). Idaho Cd@e285. This provision was first enacted in 1987.
1987 Idaho Sess. Laws, ch. 344.8

Since 1970 (even before the wellilithg permit requirement)ldaho Code &2-227 has required thahe project
be carried out by a well driller who is licensed under Idafeell driller statute, Idaho Code4®-238 1970 Idaho Sess.
Laws, ch. 187, 88, 4. This requirementisreiteead i n t he De [DARAI3MEBAG0E:01.r ul e s .

As to the abandonment of a wiklthat is, closing and sealing off a well pursuant to specified procédgeztion
42-235 explicitly states that this must be done by a licensed driller.

(5) A few facts abou domestic wells in Idaho

(a) Domestic wells are by far the most common type of well drilled each year in
Idaho

Two hydrologists reported in 1997 that in the eleven years between 1987 and 1997, almost 7,000 new domestic
wells were drilled in Water Basin 63, wh includes the Treasure Valley. These wells accounted for 76% of all the wells
drilled in the basin during that perié¥. According to this report, as many as a thousand wells have been drilled in a
single year in Basin 63. Between 1997and June 2084dsin averaged about 670 new domestic wells petyear.

(b) Individually, domestic wells use small amounts of water, but together their
potential production is significant

An exempt domestic well is considered to involve a de minimis amount of water.velgivethe aggregate
these wells can pump a significant amount. For example, if the nearly 10,000 domestic wells drilled in-2#94987
period in Basin 63 producdwhlf of their full annual entitlement, this group of wells alone would pump 70,00featre
per year, or enough water each year to supply all the current yearly residential uses in Ada and Canyon|Gatinges.
words, domestic wells in the aggregasmaccount fomuch more than a de minimis contribution to aquifer withdrawals.

(c) Exempt domestic wellsoften are necessary for single homes in remote locations
or for homes in subdivisions where no community water system exists

A homeowner who wishes to build in an area that is not served by a municipal or other community water systen
eithercan seek a water right or simply forego the water right permitting process and construct a domestic well. Many te
the latter course. In some areas, domestic wells are installed despite the existence of a municipal water supply systern
Certainly, goinghrough the application and permit process takes longer and costs more than the exempt domestic
procedure, which involves simply obtaining the drilling permit and going ahead.

squires and Ditt u-Eagnstrictiomp AduiteaWate@unas! iotfy :Wel9ome Observati on
Annual Meeting of the Pacific Northwest Region of the American Water Well Association (1997).

Bljohnar | son, I daho Depdt of Water Resources, personal comm
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(d) Exempt domestic water rights may be developed despite aquiferide
moratoriums that preclude new irrigation, industrial, and commercial water
right applications

On the Eastern Snake Plain Aquifer and in Basin 63 (which includes Ada and Canyon Counties), the Departme
has imposed moratoriums on the processing or granting of newdgnauar right applications unless they provide-one
for-one mitigation. Exempt domestic wells are also exempt from these moratoriums.

(6) Domestic wells can present water management challenges

Domestic wells are widespread and proliferating in Idaho, buttdte Enows relatively little about them. The
authors believe that while domestic wells serve an important purpose, particularly where there is no alternative or
community water supply available, they also present significant challenges to water managenpeotection of
drinking water aquifers.

(a) Domestic wells are essentially unregulated

The Departmerd well construction standards, contained in IDAPA 37.03.09, enunciate the general requirement
that all wells are to baconstructed in a manner that wgllard against waste and contamination of the ground water
resources of the stabend specify that domestic wells must miadt of the siting and distance requirements set forth by
the appropriate District Health Department and Idaho Department of Emérdal Quality rules. IDAPA
37.03.09.025.01(a). However, the Departréeniles are permissive with regard to specific provisions dealing with
domestic wells (for example, allowing for verbal approvals), and currently have what some professioaal®ih th
drilling field consider to be minimal casing and sealing requirements for all wells. No water quality sampling, hydraulic
testing, or maximum depth is required for either type of well. Typically, domestic wells involve oigladiameter,
thin-wall casing 18 feet into the ground with no effective seal or-seten. With the large number of domestic wells
drilled in Idaho each year, there is little opportunity for the State to inspect them.

There also is no standard for, or means of quagtirnig, the drilleds report filed with the Department. Often,
hydrogeologists find that drilled$éogs are inaccurate and that well completion reports for domestic wells generally are not
uniformly catalogued or indexed to allow consistent retrieval.

(b) Hydrological consideration® the layered nature of aquifers

As a general matter, most Idaho aquifers consist of layers of-saitarated sandy, gravelly, or fractured material
between less permeable layers of clay, mudstone, or similar material. The hesaljedayers act as barriers between
aquifer zones. For example, in the Eastern Snake Plain Aquifer, the maitbeati®ag zones are layers of fractured
basalt, which are interbedded with numerous sedimentary or unfractured layers that are noereaeillyle and contain
little or no water.

In most aquifer situations, the uppermost zones (the top 100 feet, for example) contain substantial alluvial grave
and are in hydraulic contact with surface waters such as streams, canals, drains, reserlakes.aNot surprisingly,
most aquifer contamination originates in this uppermost zone, where contaminant spills on the land surface often readil
enter the shallow aquifer. For the same reason, the shallow aquifer zone also is the most readily frechangdace
water. In some cases, a shallow aquifer can be created and maintained by lsakagemes callefincidental
rechargéd from surface irrigation. Indeed, in parts of the Treasure Valley it is estimated that water levels in the shallow
aquiferhave risen more than 100 feet over natural conditions due to incidental recharge from canal systesfasrand on
irrigation ditches and practicé¥. As the amount of this recharge declines due to commercial and residential developmer
in the Valley, howewe so will the water levels in the shallow aquifers.

¥2This is consistent with the adage that fsooner or | ater

WATER LAW HANDBOOK © 2018GIVENS PURSLEY LLP Page61

1451734_73.00C



(c) Well leakage issues

A basic problem presented by any well is how to prevent it from becoming a conduit for water or contaminant
flow between layered aquifer zones. Most community drinking water is geddtom wells penetrating into deeper
aquifers that are separated from shallower aquifers by the largely impervious layers described above. By the same tok
most individual domestic wells, particularly older wells, penetrate only the uppermost dquifdysa small amount of
water is needed, and it obviously is cheaper to drill only to a shallow depth. However, for a variety of readodisg
the decline in shallow aquifers due to reductions in incidental recharge and drought cycles (particoéathedate
1980sp many domestic wells now have been drilled (edried) through the shallow aquifer and into deeper water
bearing zones.

Domestic wells often are drilled by awtary or cable tool methods, neither of which is particularly effeétive
sealing the well into impermeable layers or maintaining vertical separation between various geologic strata. Although e
well may be lined throughout nearly its entire depth with steel or plastic casing (and presumably most new wells are
cased), the awern really is the spacaitsidethe casing created by the drilling process. Air rotary and cable tool methods
can create significant space, and often large and irregular voids, outside the well casing. This outsidamimgaor
space, throughouhe wellls depth can act as a conduit for water and contaminants to move between aquifer zones. In
most cases, the existence of this space also makes it impossible to &ateatigon such a well; merely filling the
casing with concrete or bentonite doeshing to fill the outsideéhe-casing space or stop it from continuing to conduct
water between zones.

There are other drilling methods, principally mud rotary or similar fassisted techniques, that use drilling
fluids such as water or drilling mud treate a hole that can be sealed throughout its depth outside of the casing as the
well is constructed. In other words, the well can be constructed to seal the outside of the casing tight against imperviot
native stratigraphy with grout, bentonite,aamcrete, thus sealing off this space as a conduit. Most domestic wells (and
presumably many nedomestic wells) are not sealed between the casing and the penetrated layers.

The Departmeid well construction rulé® do not specify any particular drillintgchnique. The rules require
only an 18foot casing at the top of the well that is sealed on the outside. The short distance of this sealed section alon
typically means that the casing terminates partway through surficial river floodplain gravelsiepsdibe well
continues below the upper layer, its annular space typically is not sealed and can provide a conduit for any water or
contaminants it encounters.

(d) Unsealed wells present risks to ground water quality

Any well, unless adequately sealed, pd®a a conduit for surface contaminants and shallow contaminated
ground water to move into the deeper aquifers. When municipal supply or other wells are activated in the deeper zone
their pumping can induce even more flow into these wells from any wibléinicinity, domestic or otherwise, that may
not be properly sealed.

At least in the Treasure Valley, most of the municipal drinking water supply comes from deep aquifers that mos
municipalwater providersap with fully-cased wells constructed witigh-quality techniques and proper seals at all
levels. Unfortunately, conjunctive management administration of water rights ultimately may lead to drilling or re
drilling domestic wells into these deeper aquifers, since the deeper zones often areauieddorsurface streams in
areas where the connection may cause controversy. Without substantive changes to the drilling rules, the construction
deeper domestic wells could result in pollution of thesarglbrtant deep aquifers.

133 pAPA 37.03.09.
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7. Low TEMPERATURE GEOTHERMAL WATER

Water rights for low temperature (8%0 212°) geothermal resources in Idaho are acquired by the same
permitting process applicable to other ground and surface sdéfrdéswever, Idaho law includes a special provision
applicable to geotharal resources: the appropriator is required to use the resource primarily for heat value and only
secondarily for its value as wafér. Consequently, the usage of low temperature geothermal water for uses other than
heat value is not considered a bendficise of the resource unless the Department exempts the proposed use. The
Department may grant such an exemption provided 1) there is no feasible alternative use of the resource, 2) there is nc
economically viable source of n@eothermal water, and 3)& exemption is in the public interest.

Because the statute is drafted with reference to wells, it appears that it applies only to ground water, not to natu
hot springs.

1341 ow temperature geothermal water &fided at Idaho Code § 4230(a)(1).

135|daho Code § 4233(1).
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8. CONJUNCTIVE ADMINISTRATION OF GROUND AND SURFACE SUPPLIES
A. Introduction to conjunctive administration

Idaho, like most western states, has long recognized in principal that the prior appropriation doctrine applies to
both ground and surface watét.Nevertheless, as a practical matter, ground water and surface waters long were
managed gmarately. This is no longer the case. With improving scientific understanding of the physical connection
between ground and surface waters, conjunctive administration has become a legal and practical reality.

First a comment on terminologyi Ad miantiisotnro ref ers to the Department
priority, including the curtailment of junior water rights when required to meet senior nEeel$ermficonjunctive
administration refers to the administration of ground and surfaagewrights. The terrficonjunctive managemenis
broader. It refers to the full panoply mibstly voluntarygovernmental and private efforts to reduce conflict between
ground and surface water users and promote more effective utilization of all vsaterces. Thus, while conjunctive
administration deals with the brdf@rce fipolicingd of priorities, conjunctive management includes such things as
research, education, voluntary conservation measures and other demand reduction, recharge projesifprovisi
substitute water supplies, and other efforts to stabilize or improve water availability. This distinction in terminology,
however, is fairlyrecent. At the time that theoBjunctiveManagemenRules were adopted in 1994, the term conjunctive
adminktration was not yet in vogue. Using current terminology, those rules wounkdappropriately be named the
ConjunctiveAdministrationRules.

Today, conjunctive administration and conjunctive management present perhaps the most complex policy issue
in ldaho water administration today. Part of this complexity comes from the limited (but steadily increasing) knowledge
about the hydraulic operation of the ground water resource itself and its connection to surface supplies. In thespast, it \
impossible taquantify how pumping a well here might affect a river there. Today sophisticated computer models are
capable of predicting such impacts with remarkable predsairieast in parts of the state. Making such predictions is
particularly complex because timpacts are not static. The extent and timing of these effects often are delayed, masked
or compounded by other factors, both known and unkrdivn.

In most cases, ground water will fitebutaryo (i.e., connected) to surface streams, meaning that icaitribute
to, or receive water from, surface stream flows. Localized situations do exist where the ground water is confined in suc
way that it will not reach a surface stream, where its movement toward a stream is best measured in geologic time, or
where the connection is geographically remote from the stretch of river where most wells or headgates are located.

As a matter of law, conjunctive administration is applicable and appropriate anywhere in the state that ground a
surface water supplies amgdraulically interconnected. To date, conjunctive administration has been actively undertaker
by IDWR only with respect to water rights drawing from the Eastern Snake Plain Adif&P£0) and hydraulically
connected rivers and streamsislexpectedhatconjunctive administratiowill reach other areas of the stgierhaps
with the Big Wood River basin being next

The ESPA is a highly productive ground water aquifer underlying a 10,800 square mile area stretching across
southern and southeasteral. (See map of the ESPA set ouhppendix G) As the Idaho Supreme Court has
observedfii]t is estimated that [the ESPA] contains up to a billion deet of water, which would be roughly the amount
of water containechi Lake Eried'*® The aquifer is connected to the Snake River in various places and to varying degrees

136 This recognition is not universal. For instance, the Supreme Court of Nebraska recently confirmed that Nebraska law ignores
the interrelationship of ground water and surface water. Irsthtd, the law of prior appropriation applies only to surface water, while
ground water is governed by the common law rule of reasonableness and the statutory Ground Water Management and Rrc@petion Ac
T. Ranch, Inc. v. Knayl269 Neb. 177, 691 N.\2d 116 (2005).

137 An excellent discussion of the complexities of conjunctive management is contained in Douglas LTi@r&umplexities of
Managing Connected Surface and Ground Water Under the Appropriation Do@8reand & Water L.Rev. 63 (1987).

138 Clear Springs Foods, Inc. v. Spackman150 | daho 790, 252 P.3d 71 (2011) (thi
ASpring Usersdéd delivery call, 0 discussed bel ow).
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The aquifer discharges to the Snake River approximately 7.5 milliodesstrannually through spring complexes located
in the Thousand Springs area an&hr the American Falls Reservolt.reportedly receives an average of 8 million acre
feet of rechargeln addition, the Snake River provides irrigation water to some two million acres through natural flow
and some 4 million acrieet of storage in thRiverds upper reaches. Another two million ateet of water is pumped
each year from the ESPA to serve over one million acres of farm land.

In 1994, the IDWR promulgated rules governing conjunctive administration of ground and surface waters havin
a canmon source of suppl® The Departmeid rulemaking was spurred by the decision in the casdusfser v.
Higginson 125 Idaho 392, 871 P.2d 809 (1994).Musser the Idaho Supreme Court held that the Departtadditector
had a clear legal duty falistributed water to the holder of senior irrigation rights diverted from springs in the Thousand
Springs area near Hagerman, ld&oBecause the seniirsource of water iMusserwas a spring discharge from the
ESPA at a point on the Snake River canyon waére were no junior spring or surface rights that could be curtailed to
fill the calling spring right. The implication of this ruling, then, was that the Director could be required to curail juni
ground water rights withdrawing from the ESPA if thetailment would result in more water being made available to the
spring user.

The Departmerds Conjunctive Management Rules establish a procedure by which senior water right holders ma:
make aidelivery calb by petitioning the Department to adminisggound and surface water rights in priority within an
area of common ground water supply. These rules set out extensive criteria for determining the nature and extent of tf
interconnection of various water rights, for evaluating whether withdrawaluoyos ground water right will materially
injure a senior water right, and for evaluating mitigation plans that might be proposed by a junior right holder who
ultimately is found to be subject to the senior delivery call. The rules also provide for-phasedilment of ground
water rights subject to a delivery call.

Although the Conjunctive Management Rules are applicable statesodarthe Department has designated only
the ESPA as an area having a common ground water supply. This area islgefme®epartment by reference to the
reportfiHydrology and Digital Simulation of the Regional Aquifer System, Eastern Snake River Plairy ld&ho
Geological Survey Professional Paper 1408992).

In the SRBA the courtadopted digeneral provisioddealing with conjunctive management that places all water
users on notice that the designation of a source for their water right does not immunize them from a delivery call from &
senior right holder in a separate, but connected, sétirdde courfs decison in what was designated Basin Wide
Issue 5, concluded protracted litigation among SRBA claimants concerning the manner in which the SRBA decree wou
address conjunctive managementA8B Irrigation Dist. v. Idaho Conservation Leag(ekaBasinWide Issue p( ITL
116 ,)131 Idaho 411, 958 P.2d 568 (898McDevitt, J.), the Idaho Supreme Court observed fiielonjunctive
management of ground water and surface water rights is one of the main reasons for the commencement of the Snake
River Basin Adjidicationo ICL I, 131 Idaho at 422, 958 P.2d at 579 (quoting 1994 Interim Legislative Committee
Report on the Snake River Basin Adjudication, p33% The urtrequired the SRBA Court to determine the ultimate
source of the ground and surface waigits being adjudicated and the relative priority between surface and ground water
rights. ICL Ill, 131 Idaho at 42358 P.2d ab80.}4?

139 Rules for Conjunctive Management of Surface and Ground Water Resp@oefundive Management Rulés €MROA)
IDAPA 37.03.11, were promulgated by order of the Director on October 7, 1994. The Idaho Legislature took no actiondualtbapp
rules under Idaho Code §-6291.

140 Musser v. Higginsort, 25 Idaho at 395, 871 P.2d&it2.

1411 re: SRBA Case No. 39576, Memorandum Decision and Order of Partial Decree, Connected Sources General Provision
(Conjunctive Management), Basinwide Issue N¢F8b. 27, 2002).

“2ln response to the SRBA Cour ttgeseralpwvisionwas nohreqtirecsbecausentieu n c t i v
Department had adopted the Conjunctive Management Rules, the Supreme Court also held that
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As water right claims have been recommentfert decreed in the SRBA, the Department haerparatedhem
into WaterDistricts organized pursuant to ChapteiT@ile 42 of the Idaho Code. Since 2002, the Department has formed
five new Water Districts (Water Districts 100, 110, 120, 130 anjldd@mpassing much of the ESPA
Administration of ground water rights inebe new Water Districts, including conjunctive administration, is to occur
pursuant to standing instructions from the Department to the Watermasters.

B. Response to changes in aquifer levels and spring production
(1) Introduction

The early development of Idafswater resources focused on direct diversions and storage of surface water to
beneficial used primarily for mining and irrigation. By the time a second period of agricultural expansion began after
World War I, much of the surface water supply in Id@haid southern region had been fully appropriated, or in some
cases, over appropriated. This fact, and the availability of newliftigumping technology and relatively cheap
electrical power, made ground water the preferred source, and in many cas¥yg Hoeirce, for new water development.

At the time, a large supply of ground water (often augmented ovalepopment volumes by recharge incident
to irrigation) and lack of understanding or concern about the interrelationships between ground eadvatefasources
made the Departmeaistapproval of new ground water appropriations largely perfunctory. But between the 1960s and the
late 1980s, the significant new ground water withdrawals for irrigation and growing municipal uses, combined with cycle
of drought, increasing efficiencies in surface water irrigation and expanding urbanization significantly altered the water
balance in some Idaho aquifers. Consequently, Idaho water managers and water users have begun to express growin
concern about decling aquifer water levels in various parts of the state, and to consider alternatives to reverse these
trends.

Declining water levels in some regional aquifers increased the pumping costs for local ground water users and
affected shallow domestic well§. The ESPA is not in a state of overdraft, graund water pumping has been deemed
to contribute to declining spring discharges to the Snake Rfver.

[the Rules] do not necessarily overlap the SRBA proceedings. They do not provide for administration

of interconnectd surface and ground water rights in the SRBA, nor do they deal with the

interrelationship of water rights within the various Basins defined by the Director and the SRBA district

court, and they do not deal with the interrelationships of those Basiashmther and to the Snake

River in the SRBA proceeding. The Rules adopted by the IDWR are primarily directed toward an

instance when a ficall 6 is made by a senior water ri ght

on the basisi afi dipdiiom wpprepwyent of a call as requirec
ICL 11, 131 Idaho at 422, 958 P.2d at 57his language could be read to mean simply that the Rules themselves do not determine the
relative priorities of rights or the hydrologic interrelationship betwiesé rights or between the various sources and basins, which the
Court ruled were issues the SRBA was specifically commenced to conclude. Others have argued that this statemenih&olds that t
Conjunctive Management Rules violate the prior appropriatientdo i n e . The I daho Supreme Courtos
Management Rules are constitutional on their face, however, is inconsistent with that argbeeeitnerican Falls Reservoir Dist. No. 2 v.
IDWR, 2007 WL 677947 (Idaho).

“3somewaterrigh cl ai ms have been incorporated into Water Distr.i
claims to the SRBA before final determination and dencor eien bayr et
where it kelieves it has sufficient information about the water rights and where immediate administration has been deemed necessary.

144 seeAppendix D

145 see discussion dtarker v. WallentineBaker v. Oreldaho Foodsand related cases section$.D and6.E beginning at page
50.

146 The fact that there is a correlation between increased ground water withdrawals and declines in spring discharge® in the 100
Springs reach of the Snake River near Hagerman, Idaho has been understood for many years. The actual contributingseffect of
withdrawals, in comparison to the effects of drought and reduced incidental recharge, is less well understood. HoVBR, HAs
estimated that sixty percent of the observed declines in spring discharges is attributable to changes in irrigationrpthetieastern
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Although north Idaho generally receives more precipitation than southern Idaho, and (with the exception of
Kootenai County) has experienced lowates ofpopulation growth, concerns about declining aquifers and the effects of
increasing aquifer withdrawals exist there as well. Like the ESPA, the hydrology of aquifers such as the Spokane
Rathdrum and the MoscefRullman is complex. This complexity can make identifying the sources of problems and
possible solutions difficult. And in these aquifers, standard notions about aquifer management, including whether or hc
to conduct aquifer recharge, may need adjustiférxisting research suggests thatore precipitatioa does not
necessarily translate infonore natural rechargeo some aquifers in the area, particularly the deeper aquifers. Nor is it
necessarily correct to assume that increased withdrawalsHties® aquifers via pumping for irrigation and municipal
purposes are primarily responsible for water level declines or that curtailing such diversions will increase water levels.

(2) The effects of drought and increasing irrigation efficiencies on aquifer level

Coincident with the remarkable expansion of ground wiatigiated agriculture that occurred after World War |l,
southern Idaho has experienced repeated periods of drought. These droughts reduced the rates of natural recharge tc
regional aquifers fromicect precipitation and snowméff They also motivated many surface water irrigators to increase
the efficiencies of their water delivery facilities, which in turn reduced the historical rate of incidental recharge to
aquiferst4®

In arid southern Idaho, éidental recharge from surface water diversions can be the primary source of water
accruing to aquifer storage. For example, based on 1980 figures, it is estimated that natural recharge through precipite
accounts for only about nine percent of theummecharge to the Snake Plain AquiférHowever, from sixty to eighty
percent of the eight million acffeet of annual recharge to the Snake Plain regional aquifer is incidéntdlabis, it is a
byproduct od surface irrigation, including seepage freamals, ditches, laterals, and irrigated fiéfds.

For aquifers in southwest IdaisoT reasure Valléy?the numbers are not yet fully developed, but their relative
percentagemay besimilar to those for the ESPA. Preliminary recharge estimates for thetuifeedalleywerethat 60

Snake River Plain that have reduced the historical incidental recharge. This is not surprisingagivearty one hundred percent of the
approximately 3,700 cfs increase in spring discharges that occurred between 1902 and 1953 is attributable to incidgatbrechaface
water irrigation on the Eastern Snake River Plain that began in the ealy. 190

Y47 For example, in the Moscoe®ullman Basin, due in part to rolling topography, the nature of overlying soils and to the spatial
relationship of the two primary basalt aquifers, diversions of surface water to recharge basins or injection wellgjioletidty canals, as is
common in southern Idaho recharge projects, are unlikely to improve declining water levels in the Grande Ronde badathaquifeary
source of municipal water in the area. Instead, managed recharge in this area conceivebliycoc o me i n t he form of
water from the shallower Wanapum basalt aquifer to the deeper Grande Ronde aquifer via wells completed through baotfiethat esse
would allow ground water from the upper aquifer to leak into the lower.

148 Natural recharge typically includes recharge to the aquifer from deep percolation of runoff, tributary underflow andtto a lesse
extent, precipitation.

9 ncidental recharge is recharge resulting from the use of water diverted for beneficial uses, aed iachatge due to leakage
from irrigation water distribution and delivery facilities, and deep percolation of applied irrigation water below thetmyme. Improved
irrigation facilities and practices implemented by surface water irrigators irppier $nake River Basin following the severe drought of
1977 have reduced on farm deliveries of surface water by approximately one millideeigver year.Snake River Technical Advisory
Committee, Needed Water Resource Programs in the Snake RiveBBssin 1983).

1505, p. Garabediaiydrology and Digital Simulation of the Regional Aquifer System, Eastern Snake Plain, ldgho
Geological Survey Professional Paper 1408t (1992).

151G, F. Lindholm Summary of the Snake River Plain Aquigtstem Aalysis in Idaho and Eastern Oregdd.S. Geological
Survey Operfile Report 9198 at 3839 (1993).

152The Treasure Valley is the valley of the Boise River extending generally from Lucky Peak Dam to the Snake River. It includes
some of t hecisttiads,6 si lalrygckistg Boi se, Nampa, Meridian, @awmwel |
region.
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percent of ground water recharge is attributable to canal lead@pe30 percent is attributable to a combination of
agricultural flood irrigation and precipitatipand thagll of this recharge is primarily to the shallaluvial aquifer
system'>® The thinkingoriginally was that echarge to the deeper aquifers in the Treasure \&afi®m which most of

t he areads dr i rokisvergslightsaahdéorthat the waten withiretklem is confined by largely impervious
layers'>* However,more recenstudies, anthe stable water levels shownkinth largeproduction municipal wells and
long-term monitoring wells, have shown thatskdeeper municipal supply aquifers actually are primarily one large
aquifer, now known as tHeierce Gulch Sand Aquifewhichis robustly rechargedikely has a connection to alluvial
gravels where the aquifer slants upward across a wide swath of the, @aliegxtends into the Payette River Drainige.

(3) Expanding urban landscapes

Conversion of sigificant areas of agricultural land to subdivisions, shopping malls and roadways can reduce botl
natural and incidental ground water recharge. In the Treasure Valley, where much & pagdudation growth is
occurring, these land use changes are begirtoihave noticeable effects on aquifer recharge, particularly recharge to
shallow aquifers. Lands that formerly were flood irrigated to grow row crops are giving way to development. Even
though urbardevelopmerts often retain significant areas of iratgd lawn and open space, typically more than half of the
land in urbanized areas consists of impervious;imigated surface&® These impervious surfaces increase surface
runoff and preclude infiltration of precipitation.

Moreover, urban landscaped esusually are served by pressurized irrigation systems that often are more
efficient than gravity irrigation systems, and therefore may result in less incidental re€hdrggically, these
pressurized irrigation systems deliver the samepuiable suidce irrigation water diverted through the same canal
system that served the cropland on which the urban development now stands. The canal systems themselves continu
contribute to ground water rechar§e But the net effect of urbanization on formealgricultural areas still appears to be

1531daho Water Resources Research Institute, draft Treasure Valley Aquifer Study (2002).

1541daho Water Resources Research Institutedf @raasure Valley Aquifer Study (2002) and personal communication, Christian
Petrich, University of Idaho, Idaho Water Resources Research Institute (October 29, 2003).

155 seeg.g, Hydro Logic, Inc., E.Squires, et alhe Artesian Wells of the City of Ktian, Idaho,pp. 911 (March 17, 2012); and
M3 EagleRegional Hydrogeologic Characterization, North Ada, Canyon, and Gem Counties, Idaho, Year One ProgrespiRéjort,
(May 4, 2007).

6personal communication, Zena ,Oaobek28 200d.aho Depo6t of Water

157 Recent studies have suggested that, for several reasons, suburban or commercial site lawn and landscape irrigation likely
provides little direct ground water recharge. Many rechardacing lateral ditches are abandoned, lined oggip accommodate urban
development; lawn irrigation systems typically use sprinklers; and there is evidence that lawn irrigation itself ofsein resuited soil
perviousness due to compaction of soils and effects of grading during home constBes#og, NRDC, et al, Paving Our Way to Water
Shortages: How Sprawl Aggravates the Effects of Droagh6 (2002),citing EPA, Clean Water Through ConservatidBPA 841B-95
002 (April 1995); Sakrison, Rwater Use In Compact Communities: The Efféd@w Urbanism, Growth Management and Conservation
Measures on Residential Water Demaf(idsiversity of Washington, 1997); and Schueler,The Peculiarities of Perviousned¥/atershed
Protection Techniques, Vol. 2, Issue 1, 1995.

158 Typically, where formay flood irrigated farmland has been converted to urban pressurized irrigation in the Treasure Valley, the
canal company or irrigation district delivering the water has continued to deliver the full historical amount of appuetmaatthe
headgateeven though as much as half of the farmland may be converted to imperviousiwigaded surfaces. This may provide the
developed land up to twice as much water for urban landscaping as the irrigated farm ground received. Several reasmadavecol
for this approach. First, it provides a peaking capability for the irrigation system during periods of extreme temperatigatin
demand, particularly systems that are not on a strict watering schedule. It also minimizes labor and mcasgerf@rthe delivery entity
and complaints from homeowners. But it also raises several legal and policy issues for future water managementchéargjethibe
Aduty of watero for the water r i ghterazn toashechastwoenchegpperdcre. ahisd f r o
presumably is inconsistent with the goal of conservation, the decreed duty of water for the delivered right and Idahemsitaige law that
impose a standard duty of water of no more than one incletactie. Also, this can result in development of a delivery and use
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a decline in both the amount of beneficial use for irrigation and natural and incidental ground water recharge. Logically
where the subdivision results in reduced consumptive use of water, as compared to thaforinegation, the excess
surface water will find its way to drains, other ditches, or the stream or river from which it was originally diverted.

(4) Declines in spring discharges to the Snake River and resulting water user conflicts

In addition to the growig awareness of the effects of changes in natural and incidental recharge throughout the
state, in soutitentral Idaho declines in spring flows discharging to the Snake River from the ESPA have been the sourc
of increasing conflict>® This conflict reache a peak in August of 2000, again in early 2004, and yet a third time in early
2005.

In August of 2000, anticipating continued severe drought conditions for southern Idaho and significant declines
spring discharges from the ESPA to the Snake RiveDdpartmenis Director gave notice to ground water users on the
ESPA that he intended to curtail ground water diversions beginning in the spring of 2001 within a band extending from
five to ten kilometers from the Snake River in the Thousand Springs andcAmeéalls reaches to increase the water
supply to spring and surface water usétOn the eve of the Departménintended issuance of curtailment ordéts,
water users presented the Director with an agreement in principle to avoid curtailments. vateungers would
provide up to 68,000 aciffeet of replacement water to surface and spring water users in the 2002 and 2003 irrigation
seasons. The parties also would engage in mediation to attempt to reamrioagreements aimed at managing the
ESPAG ground and surface water supplies conjunctivelyThis agreement in principle ultimately resulted in written
agreements among water users above and below Milner Dafi2(f# Interim Agreemends These agreements are
discussed further in secti®C(2)below.

A second major period of conflict between ground and spring water users on the ESPA began in the fall of 200z
when ground and spring water users in Water District 130 were unable teitacha longerm agreement or one that
would extend the 2001 Interim Agreement. In October of 2003, the Magic Valley and North Snake Ground Water
Districts filed a Preliminary Mitigation Plan with the Department proposing ayfae program to mitigati@jury to
senior spring rights. The Preliminary Mitigation Plan incorporated, in large part, the programs that were initiated under
the 2001 Interim Agreements, but also included an adaptive management approach intended to allow changes to the
Preliminay Mitigation Plan over its term based on new information, monitoring of results and collaboration with spring

infrastructure that continues to demand the full Ie&alterhatvefularal 0
uses of the water historically allottedfetsmland, but now appurtenant to a parking lot or industrial complex.

1591953 marked the end of a loteym trend of increased spring discharges to the Snake River that began in the early 1900s due tc
incidental recharge from widespread surface irrigat@noss eastern and southern Idaho. North side spring flow contributions to the Snake
River below Milner Dam peaked at about 6,900 cfs in 1953 and had declined by approximately 600 cfs I3e&®&trey C. Fereday and
Michael C. CreameiSwan Fallsi3-D: A New Look at the Historical, Legal and Pra
Controversy28 Idaho L. Rev. 573 (1992) for a historical review of Eastern Snake Plain Aquifer hydrology and development.

160 DWR, Orderln the Matter of Desjnating the American Falls Ground Water Management Afemust 3, 2000) and IDWR,
Orderln the Matter of Designating the Thousand Springs Ground Water Managemern(®amest 3, 2000).

181 The Director was proceeding under Idaho Cod&-833b, which, amongther things, requires that an order to ground water
users within a Ground Water Management Area to cease or reduce diversions must be issued before September 1, anduisreffeaive
growing season of the next year.

162 the full amount of replaceemt water could not be obtained, ground water users agreed to curtail their diversions by a
proportionate amount, up to a maximum of from ten to fifteen percent of historical diversions. In the Upper Snake IRoesneripwater
was delivered intoreseroi r st orage for surface water usersodé use. However
water delivered was applied in the vicinity of springs to increase direct recharge through infiltration basins andnctteat® rechae
through conversion of ground water irrigated acres to surface water irrigation. In addition to providing some incitlengel tethe
aquifer, conversion of agricultural land to surface water irrigation also reduced ground water withdrawalinityefvthe springs.
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users and the Department. That Plan was protested by over sixty individuals and'&nfitiespotential for protracted
litigation of the Prelinmary Mitigation Plan ultimately was overshadowed by the Departsesgolution in late 2003 of

two sets of delivery calls made under the Conjunctive Managemen®Rihle<lear Lakes Call and the Rangen Call.

The Musser Call, subsequent delivery caltg] the several resulting interim settlement agreements are discussed in more
detail below.

C. Delivery calls and administration in the ESPA
(1) Round One: The Musser call

The current era of conjunctive administration of water rights began with the Musser dafieoh6, 1993. Alvin
and Tim Musser (together with tenant, HowéBiitchd Morris) (collectively,iMusseD) placed a call for delivery of their
1892 priority water right, in the amount of 4.8 cfs. The right was delivered from a natural spring throdgititine
Curran Tunnel located in the 1000 Springs area near Hagerman l4ti#uzording to Musser, flows in the spring had
declined due taip-gradientground water pumping, and he was unable to meet their full water needs in 1993.

The Director denied theall on the basis that there had not yet li@eformal hydrologic determination that such
conjunctive management is appropriaf®. Musser sued, seeking a writ of mandate compelling the Director to administer
the aquifer in priority to deliver their fulenior right, pursuant to Idaho CoddZ602 (which has since been maodified).

Section 42602 directs the Director to distribute water within designated water districts in accordance with the
prior appropriation doctrine. The statute was substantiallypdetkin response to thdusserdecision (see discussion
below). At the time, however, it authorized the Director to curtail unadjudicated water rights outside of a watesdlistrict,
long as the call came from the holder of an adjudicated right withater wistrict. (See discussion of water districts in
section0 at page350) Although most water rights in the surrounding ESPA were then unadjudicated and therefore not
within water districts, th&lusser property was located within a small water district known as 36A in which surface and
spring water rights had been adjudicated in the 1930s.

The Department initiated rulemaking for conjunctive management and a contested case proceeding for the
Musses, and urged the trial court to dismiss the lawsuit as moot, given that an administrative process was now underw
The trial court found the case was not moot, and issueit af mandate requiring the Director fidistribute watedin
accordance witthe Prior Appropriation Doctrine to serve Mr. Mussattecreed entitlement.

Thewrit of mandate affirmed bthe courtsoon became moot when Musser received a supply of water from
another source, so there was never any litigation over the appropriaiEhessthe Department responded to the writ.
For example, the writ of mandate required that the Dirditamediately comply with I.C. § 48020 Because the
dispute was mooted, there was never occasion to determine what immediate compliance meaatsSactdrathe
Department should consider and what procedures it should employ in responding to such a call. Newdubsézss,
plainly had the effect of jumpstarting the Departndedevelopment of conjunctive management rules, which have
shaped the dmte that continues to unfold.

The Legislature responded immediately toMhesserdecision by amending section-802 and other sections
addressed by the Supreme CdéfitFirst, the amendments removed the Direistauthority under Idaho Code §5-@Q22
to 42-619 to use the watermaster/water district system to curtail rights outside an established water district. The
legislation also replaced the Dired®specificidutyd to havefimmediate direction and conttolvith a more deferential

®proceedings for review of the Ground Water Districtso Pr
Settlement reached among the Legislature, the Ground Water Districts, and spring and surface water ussras¢®eeid sectioB.C(4).

164 Musser v. Higginsanl25 Idaho 392, 871 P.2d 809 (1994).
185 Musser 125 Idaho at 394, 871 P.2d at 811.

166 1994 |daho Sess. Laws, ch. 450.
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and discretionardirective that the Directdishall have direction and control of the distribution of watéihe

Legislature also struck the provision in sectior682 requiring the Director texecute the laws relative to the

distribution of water in accordance withetrights of prior appropriatiod. This language was replaced with the provision
that the Director is ta@distribute water in water districts in accordance with the prior appropriation dotHivally, it
amended various other provisions of the watate to expressly recognize the Dire@atiscretion in these matters and

his authority to proceed administratively. These changes presumably were intended to recognize and underscore the
Directors expertise and discretion in managing the complex ittterss of water rights and to reaffirm that there is more
to the prior appropriation doctrine than rote enforcement of priorities.

(2) Round Two: The 20012003 interim settlement and replacement water obligation

In 2001 the Department issued orders desiggdkia Thousand Springs Ground Water Management Area and the
American Falls Ground Water Management Af&aAs part of these actions, the Director notified ground water users
within these GWMAs of his intent to issue curtailment orders to ground watemwii@rsan area extending five
kilometers from the Snake River in the Thousand Springs R&AEIRY) of the Snake River (below Milner Dam) and the
American Falls Reach (above Milner) due to the extended drought conditions and continuing declines in spring
discharges. The Departmémnbrders were based on a general finding of material injury to spring and surface water right:
in the reaches. The orders set an August 31, 2001 deadline for ground water users to provide a plan for mitigation to tl
reaches oface curtailment. The North Snake, Magic Valley, Bingham, Bonneléfterson and Aberdegkmerican
Falls Ground Water Districts were instrumental in negotiatingyar, interim agreements on behalf of their members.
Agreements in principle were rdsd with spring and surface water users on Augusttzt later were reduced to formal
written agreements. These agreements avoided IBWifReatened curtailment of ground water withdrawals for
irrigation, industrial and municipal uses. Among othemghi the 2001 Interim Agreements required ground water users
to acquire and provide up to 68,500 aferet of replacement water to surface and spring water users in the 2002 and 2003
irrigation season¥?8

The Departmerd action, although initiated withofirst holding a hearing, presumably was premised on the
following assumptions: (Ithat surface and spring water users in the Magic Valley were not receiving their full
entitlements; (2) that such shortfalls constituted material injury to senior sarfdcgpring rights; (3) to the extent
shortfalls were being experienced, they could not be corrected by the seniors employing reasonable efforts to improve
their existing means of diversion; (4) that those claiming shortfalls could beneficially usehttedugntities authorized
under their decreed water rights; and (5) that persons holding water rights in springs fed in large part by incidental
recharge and return flows from+gpadient surface water irrigation may require continuance of the same yjoéntit
return flows by ground water users whengipdient surface irrigation and related incidental recharge is reduced. Due to
the 2001 Interim Agreements, these and other relevant assumptions have not been tested.

(3) Round Three: The Clear Lakes call

In May of 2003, Clear Lakes Trout Company, Rim View Trout Company and the Estate of Earl iGedy (
Lakes)) made demand on the Director of the Department to direct the Watermaster for Water Distri¢iatiBindster
water rights in the Water District thdéplete the supply of watketo the Clear Lakes water rights that were not being
satisfied by the available spring flows (ifi@lear Lakes Cadl).

The Director deemed the Clear Lakes demand toflelavery calb under the Departmeist Conjunctive
Managment Rules. In October of 2003, the Director issued an Order denying the Clear Lakes Call. Among the reasol

167 DWR, Orderln the Matter of Designating the American Baround Water Management Arg&ugust 3, 2000) and IDWR,
Orderln the Matter of Designating the Thousand Springs Ground Water Managemern{®amest 3, 2000).

168 Under the separate Interim Agreements, the North Snake and Magic Valley Ground Wates Rigteiet! to provide 40,000
acrefeet of replacement water to the TSR in 2002 and 2003. The Abefdgererican Falls, Bingham and Bonnevillefferson Ground
Water Districts agreed to provide, in conjunction with several commercial/industrial ground seatera8,500 acteet of replacement
water per year to the American Falls reach above Milner.
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given for denying this call, the Director found that for certain of the Clear Lakes rights, there was sufficient water
available, certain otherghts were not receiving their full decreed rate due to natural seasonal variations that had existec
since the time the rights were first appropriated, and that the mitigation then being provided by the Magic Valley and
North Snake Ground Water Distriaiader the 2001 Interim Agreement was approved and effectively operating
mitigation pla under the Conjunctive Management Rules that provided full mitigation for the effects of ground water
pumping under junior rights in Water District 130 through Delcer 31, 2003%°

The Order also provided the opportunity for any person aggrieved to petition the Department for a hearing. Cle
Lakes did petition for a hearing, and numerous parties intervened. This contested case was stayed as part of the settle
of a subsequent delivery call filed by Rangen, Inc., that the Director determined to honor.

(4) Round Four: The Rangen call

In September and October of 2003, a fish food producer and research facility known as Rangen, Inc. filed a
delivery call demanding th#étte Director shut off junior water rights alleged to be interfering with Rasde62 priority
spring water right diverted from the Curren Tudnéhe same source as the Musser water H§hDn February 25, 2004,
after expiration of the 2001 Interim Agreent for Water District 130, the Director recognized the Rangen delivery call
and stated his intent to order curtailment of aliguadient consumptive water rights within the Water District junior to
July 13, 1962 unless ground water users submittedieaeilved approval of, a suitable mitigation plan by April 1, 2004
(iRangen Orde).1"*

Specifically, the Rangen Order provided that members of the North Snake Ground Water District or the Magic
Valley Ground Water District would not be curtailed (on a terapobasis) if they provided sufficient replacement water.
The replacement water could be either (1) a substitute supply of 16,06f@etal@ectly usable by Rangen, or (2) 53,000
acrefeet of replacement water to the TSR. In either case, the planofdding the substitute supply would have to be
approved by the Director by Apriftl At a status conference held on March 5, 2004, the Department announced that due
to the discovery and correction of a computer modeling error after the Rangen Orbeehassued, the Department had
determined that the required quantity of replacement water to the TSR would be reduced to 26f8e€!&cre

The Rangen Order implicated the potential curtailment of ground water diversions serving approximately 120,0(
irrigated acres in the Magic Valley, as well as many municipal and commercial rights held by cities and dairies. To avo
the threat of significant economic dislocation caused by both the declining spring flows and potential curtailment, the
Ground Water Disicts, Rangen and Clear Lakes sought to reach a further interim agreement that would include
significant involvement and commitments by the State of Idaho. On March 15, 2004, following a full day of negotiation:
a settlement was reached among watersysiee Legislature and the Governor that resulted in the stay of the Clear Lakes
and Rangen Calls and the pending curtailment of1@82 ground water diversions in Water District 182004
Settlemen).!"

169 Order,In the Matter of Distribution of Water to Water Right Nos-0#659, 3602680, 3604032A, 3604032B, 3604032C, 36
04032D, 3607004, 3607080, 3607167,36-07176, 3607725, 3607731 and 3@8089(October 10, 2003).

10The delivery call referenced three water rights. The most senior (1957 priority) right has been fully met, howevert The mos
junior (1977 priority) wa ssuedbyehmBepartinent ahdaherefordazgeably ot the properhasis forlagall.
Consequently, the water right that drove the call was the intermediate priority right with a July 13, 1962 priority date.

1 Order,In the Matter of Distribution of Water to WatRight Nos. 3@5501, 3602551and 3€7694(February 25, 2004).

172 subsequent review of the computer modeling simulations revealed that the 26,5@®tcumber also was incorrect.
However, because of a settlement reached among the State of Iddflagtb&/alley and North Snake Ground Water Districts and other
water users on March 15, 2004, a final quantification of this number never was developed pursuant to the Rangen Call.

173 Eastern Snake Plain Aquifer Mitigation, Recovery and Restoration Agrééktarch 15, 2004). The March 15 Settlement also
provided for the stay of a pending district court case challenging the validity of the Conjunctive Management Rulesyo@eght bkes
in Ada County and pending contested cases before the Departmeetring the dissolution of the Thousand Springs GWMA and
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During the 2004 Settlemditoneyear term, thearties each agreed to undertake specific actions, the most
significant of which were the commitment by the Ground Water Districts to continue to provide 40,0f¥&tofe
replacement water to the Thousand Springs Reach and the authorization of tleuregi&xpanded Natural Resources
Interim Committee for Water Supply and Management Isdilete(im Committeg). The Interim Committee was
assigned a broad scope of tasks aimed at developingtetrarand longerm management goals for the ESPA,
invedigating and recommending water management and supply programs, and investigating funding and legislative ne:
to implement identified goals and objectives. The Interim Committee established monthly meetings of the full committe
and smaller working graas that were assigned specific tasks for the ESPA and other regions of the State experiencing
water supply problems.

(5) Round Five: The Surface Water Coalitioris 2005 delivery call and the challenge to the
Departmentés rules inAFRD

In January 2005, a grough seven canal companies and irrigation districts diverting at or above Milner Dam on
the Snake River and calling themselvesfiierface Water Coalitian(or iSWC0)*"“filed a delivery call with the
Department seeking curtailment of hundreds of junior gitomater rights in the ESPA that they alleged decreased river
flows to the injury of their senior water rights. This action resulted inin@aediate emergency orders from the
Director, followed by preparations for hearings on the merits (discussed below)

However, even before discovery could be completed, five SWC members and others brought a court challenge
2005 to the Departmeist Conjunctive Management Rules under which their call would be Kéartiis challenge,
which sidetracked the deliveryltsapending its outcome, led to the Idaho Supreme @oruting inAmerican Falls
Reservoir District No. 2 v. IDWRAFRD0), 143 Idaho 862, 154 P.3d 433 (200Tout, J.) The opinion upheld the
facial validity of Idahd@s Conjunctive Management RuléiR(les), IDAPA 37.03.11000, et seq The Rules, adopted by
the Department in 1994, set forth the process by which ground and surface water rights in Idaho are to be administerec
together. AFRDis given particular attention here because it is seen ahby kignificant ruling in the area of conjunctive
administration and the confirmation of central principles of water law in Idaho.

In addition to validating the Rules, the decision confirmed, in the context of water rights administration, several
foundatbnal principles of Idah@ prior appropriation doctrideeach of which is referenced in the Rdlesuch as the
continuing requirements of beneficial use and reasonable means of diversion, the state policy of full economic
development of water resources, ghehibition of waste, and other§he courtheld that the Rules are consistent with
state constitutional principles in allowing the agency to consider the amount of storage water available to a senior surfa
water right holder before ordering the curtaint of a junior water right. The decision underscores the importance of
administrative facfinding before the state will shut off diversions under junior water rights alleged to be causing materia
injury to seniorg’®

The plaintiffs inAFRDhad critici2d the Rules in various ways since their adoption, and in this litigation finally
brought their theories to court. Plaintdtsentral premise over the years had been that when a senior water right holder

amendment of the boundaries of the American Falls GWMA. The March 15 Settlement also provided for a stay of the pestiugcesete
concerning the Ground WateranDi stricts6 Preliminary Mitigation

174 These are the Twin Falls Canal Company, North Side Canal Company, Milner Irrigation District, American Falls Reservoir
District No. 2, Minidoka Irrigation District, A&B Irrigation District, and Burley Irrigation District.

175 30ining the five Surfac&/ater Coalition members as plaintiffs challenging the Rules were Idaho Power Company (which
maintains hydroelectric facilities on the river at Milner and elsewhere) and holders of water rights in springs flowganjrmmwalls in
the river reach belowwi n Fal | s. Each of these plaintiffs asserts its wat
Pl ain Aquifer (AESPAO or the fAaquifero). As not edSnekbRiverimher e
various places and to varying degrees across southern Idaho.

176 The procedure or body of law by which the state uses its power to shut off a junior water right so that a more serigitright m
obtain its water supply is commonly referredtoaswear r i ght admini stration. The senioros
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alleges a water shortage and demands curtailnfigumior-priority water rights, the Departméntjob is immediate and
ministerial, and watermasters should be directed to shut off ground water pumps without the Director first considering &
facts other than the quantity of the sefawater right andhe existence of shortage. Plaintff®sition became even

more emphatic once the bulk of ground water rights on the ESPA had been decreed in the ongoing Snake River Basin
Adjudication and brought into water districts for which watermasters were appointed

The Rules do not describe a summary curtailment model for conjunctive administration, and instead require fac
finding on various issues. Because of this, Plaintiffs claimed that the Rules violate a number of water law principles,
including thefifirst in timed admonition of Idahé Constitution; Idah@water delivery statutes, Idaho Code S642 et
seq(setting forth, among other things, watermaster duties in water districts); and the common law. Plaintiffs further
asserted that it was illegal for tReiles to allow the Director, when responding to a delivery call, to consider such issues
as the seniotmctual beneficial use (such as the number of acres actually being irrigated), whether their means of
diversion are reasonable, and how the ag@nagion would serve the concept @@fill economic development of
underground water resouroeddaho Code § 4226. Plaintiffs took the position that any such matters had been resolved
in the process wherein their water rights were licensed or decreedwdchobbe revisited in a delivery call, and that
engaging in these inquiries under the Rules would cafigadjudication of their water rights. IAFRD, the Idaho
Supreme Court rejected all of these theories.

(a) Background: the Surface Water Coalitiorts 2005 delivery call

As noted above, the dispute giving riseAfeRDbegan in early 2005 when the Surface Water Coalition, acting
under the Rulésdelivery call procedures, formally asked the Department to curtail diversions under unspecified
thousands of EPA ground water rights. The Surface Water Coalition believes ESPA ground water pumping is reducing
spring inflows to the river upstream from their headgates and injuring their surface water rights.

The Department responded immediately. Applying varosisions of the Rules, the Director issued
emergency orders in February through May 2005 that, on a preliminary basis, determined it reasonably likely that
pumping would cause material injury to the water rights of two of the $é8WC members in the apming irrigation
season. The emergency orders sought additional information from the SWC, but in the meantime required ground wat
users to provide the SWC with certain amounts of replacement water.

Both sides filed objections to the preliminary ordéFhe Department established a discovery schedule and
scheduled a hearing. Meanwhile, the ground water users provided mitigation water as required by the orders, primarily
renting storage water from upper Snake River reservoirs to provide to the SWg fashioning means to idle ground
water wells. A final determination in the matter, including any mitigation requirement, would come after the facts could
be sorted out at the hearing, where both sides could put on evidence on various factors @éintieéaRules’®

The Surface Water Coalition took the position that there should be no furthéndtaty, that their water right
decrees were proof enough of their entitlements, and that their delivery call sufficiently explained to the Direceyr that th
were not receiving water to which they are entitled. They maintained that, under the Corfstiifitgbrin timed
mandate, the Department was obligated to shut off ground water pumps in the ESPA, and to do so immediately. The
Surface Water Coalitioalso contended that the various Rule provisions on which the Director relied, and under which he
intended to receive evidence at hearing, were unconstitutional or otherwise in violation of Idaho water law.

However, rather than wait to raise these claimhé administrative hearing on the delivery call, in August 2005
five of the seven Surface Water Coalition members, joining with Idaho Power Company and a group of aquaculture

177 The five Canal Companies who were plaintiffs in Amaerican Fallscase were Twin Falls Canal Company, American Falls
Reservoir District No. 2, Minidoka Irrigation Digtt, Burley Irrigation District, and A&B Irrigation District.

178 As of this writing, the hearing still has not been held, although the Department has resumed its analysis of the delaraty cal
has issued notified certain ground water right holderstltegy will be subject to curtailment unless they provide replacement water for 2007.
Absent a settlement, these issues presumably will go to hearing.
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interests in the Thousand Springs afy@ollectively,fiPlaintiffsd), filed a €parate action itdahds Fifth Judicial
District Court in Gooding CountjudgeBarry Wood)asking for a declaration that the Rules violate the prior
appropriation doctrine as established by the Idaho Constitution. Pl&atgisments were as follows:

A The Rules allow inquiry into several principles other tfiénst in timed that Plaintiffs believed should
not come into play in water right administration, including such concefite@sonable means of
diversionp whether a senior right can be satisfiesing alternate points and/or means of diversion;
whether the senior actually is sufferifigaterial injuryp and whether the administration is consistent
with fifull economic developmeabf the ground water resource.

A The Rules allow the Department to exate a senids storage water account, including projected
ficarryover storagejn determining whether senior rights are suffering material injury.

A The Rules invite factual inquiry that impermissililgoks behind fireadjudicates,or otherwise gives
insuficient legal effect to the seni@ water right decrees.

A The Rules impermissibly shift the burden to the senior to prove injury in a delivery call.
A The Rules are illegal in allowing junior right holders to provide mitigation in lieu of curtailment.

Plairtiffs6complaint asked Judd®¥oodfor a declaratory judgment that the Rules are unconstitutional both on
their face and as the Director sought to apply them in the delivery calls. Normally, a district court would dismiss such a
action for failure to exhast administrative remedies; the parties had not yet produced evidence in the administrative cas
the agency had not applied law to facts, and there was no final agency action or factual record for court review. Howe\
Plaintiffs convinced Judge Wooldt their action should be heard because of language indidéédaratory judgment
statute, Idaho Code 8§ ®278, referring to the statdteapplicability where rules afghreatenedto be applied. Plaintiffs
argued, in essence, that the Dire@aurent process under the Rules wasfibest evidenaeof how the Department
aimed to apply the Rules. The Department and the ground water users argued against this interpretation, but Judge W
sided with Plaintiffs and heard their challenge.

(b) The lower caurt decision in AFRD

After motion practice over many months, lengthy briefing, and oral argument, the District Court issued a 127
page opinion granting Plaintif'summary judgment motions, relying @éilne underlying facts in this cas¢hat is, the
actions that had occurred under the delivery calls lodged with the a¢f@ntle Judge construed the declaratory
judgment statute as vesting the court with jurisdiction over the action basedftimréatened applicatidrof the Rules
that Plaintiffs allegedni their briefing. The District Court thus adopted a hybrid approach that considered the Rules
constitutionally both facially and as the Department threatened to apply&hem.

In its Order, the District Court found that the Rules are unconstitutional leetteays 1) fail to include express
directives as to fivéitenets and procedurethat the court believed are constitutionally required; 2) exempt domestic and

The Eastern Snake Plain aquiferos western erdxgnatelyi4mile r unc a
l ong section downstream from Twin Falls. The aqui fuofthesbasalat er
canyon walls through innumerable fissures and springs in the Buhl/Hagerman area. Thelisghdeges in this reach collectively are
several thousand cubic feet per second. Large amounts of this cold, clean water are collected to serve, primarilyjghts wafesh
farms and irrigated tracts on benchlands situated between the cliffisearider below, including the Rangen facility referenced above (the
ASpring Userso). By the time the Spring Users hadledjtheiiowmed t he
delivery calls against ESPA ground water pumpdisese delivery calls also are still pending.

®¥order at 25. References to ®rthckeriOordeRIdairretfiefrf ¢ @ Matdigen B
American Falls Res. Dist #2 v. IDWRase No. CW2005600, Idaho District Court for ghFifth Judicial Dist., County of Gooding (June 2,
2006).

181 Order at 25.
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stock water rights from conjunctive administration; and 3) allow the Director, in determiniagahinjury, to consider a
seniofs right to store water in reservoirs for potential future use#Hedficarryover storag®.

The press reports of Judge Wéedecision were simply that he had declared the Rules unconstitutional.
However, the DistricCourts ruling actuallyupheldthe bulk of the Rules, finding them unconstitutional only on narrow,
mostly procedural, grounds. For example, the District Court rejected Pléicgiffsal premise that the numerous factors
the Rules allow the Directoo ttonsiderfiare on their face contrary to the prior appropriation doctfitfeJudge Wood
held that aidecree is not conclusive as to any padjudication circumstancé&®® and in a delivery cafithe Director has
the duty and authority to considavhethe the senior iiirrigating the full number of acres decreed under the atft.
The District Court rejected Plaintifisrgument that junior users cannot use mitigation or replacement water to avoid
curtailmentt®® The court agreed with defendants thatfibencept ofreasonableness of diversiia also a tenet of the
prior appropriation doctring'® Judge Wood specifically noted that the prior appropriation doctrine allows thétstate
compel a senior to modify or change his point of diversion undeoppate circumstances®’

In a portion of the order that could have particular relevance to the injury claims of the Spring Users in the
Hagerman Valley area, the District Court states that, in a delivery call, the Director is enfitidddbinto accant
whether the senior is protected to historical diversion levels or reasonable aquifed'f@VEle Judge ruled théa water
user may not command the entirety of a volume of water of a ground or surface source to support his appropriation for
beneftial use involving less than the entire voluaremnd thafia senior spring user cannot tie up the entire volume of
water of an aquifer in order to maintain the natural flow of a sgfffigThe District Court referred to this as tfigath
tubo example, whegin fithe only time th&overflowdproduces water is when the bath tub is @A,

The District Court acknowledged that juniors subject to a delivery call are entitled to a hearing, and may offer
evidence to show, among other things, that the senfwaging waterg or fito establish a futile catt®* The lower court
agreed thafithe policy of the state is to secure the maximum use and benefit and least wasteful use of its éesuirces,
the Ruleéfintegration of this policy fis not necessarily inconsisit with Idahds version of the prior appropriation

182 0rder at 83.

1830rder at 92.

1840rder at 92.

1850rder at 90 and 102.

186 Order at 88.

187 Order at 89.

188 Order at 102.

189 0rder at 8890.

190 Order at 90; n. 21. The ESPA actually exhibitsager spring discharges in this area today than it did before any significant
water development began on the Snake River Plain. This is due to incidental recharge to the aquifer, and increasesonegguifieat
resulted from surface water irrigati on the Plain beginning in the late 1800s. Between 1902 and 1953, the spring discharges in this fabled
AThousand Springso reach increased by approxi matel y f3heiightd cub
appropriatedy the Spring Users were established when the aquifer was in this enhanced state. Since 1953, spring dischargesliiave grad
decreased (although they still are above 1902 levels), due in part to the use of increasingly efficient surface imgjatésroprthe Eastern
Snake River Plain that have reduced the historical incidental recharge. Ground water pumping and cyclical drougldaaisasarauses of

spring flow declines.

191 0rder at 101.
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doctrined'®? The District Court ruled that@senior user cannot call for water if the water is not, or will not, be put to a
beneficial use, irrespective of whether the right is deg®®8and acknowleded fithat most of the issues pertaining to the
principles comprising the prior appropriation doctrine have developed in the context of surface water only. Applying
these same principles to the integration of surface and ground water presents an entsetyofieomplexitiest®*

Plaintiffsdarguments to the District Court essentially took the position that in water right administration there is
no place for any of the several tenets of Idahmwior appropriation doctrine except fifest in timedrule. They ended up
with a decision from the District Court that disagreed with this theory and with most of their substantive claims. As the
Supreme Court was to note in its decision,fitlistrict court rejected [Plaintif6 position . . . that water righta Idaho
should be administered strictly on a priority in time ba¥fs.The upshot is the unremarkable proposition that all of the
doctrings tenets remain in play not just at the appropriation stage, or at the time a water right is scrutinized in an
adjudication, but throughout all periods when the right is being exercised. And especially when its owner asks the state
curtail others to supply it. Plaintiffs did not appeal the District @ouittlings on these issues, although they continued to
argueabout several of these points in their briefs to the Supreme Court.

The District Court rejected Plaintifisore contentions about Idaho water law, but did conclude that the Rules are
unconstitutional primarily with regard to certain procedural points.th& Supreme Court putfifw]hile the district
court largely rejected [Plaintiffsarguments, it did grant summary judgment based on its finding that the Rules are
facially unconstitutional on a different basis: a lackmbcedural componerisf the prior appropriation doctrine that
the court viewed as constitutionally mandad¥. The District Court perceived constitutional infirmities in the Ralles
failure: 1) to describe burdens of proof and evidentiary standards applicable in a deliveptoaiy@ proper legal
effect to senior water right decrees; 3) to describe objective criteria necessary to evaluate these factors; and#) to estal
a time frame in which the delivery call process must be completed.

The District Court had believed thgs]uch components are necessary to protect and prevent diminishment to
vested senior property rightsand that without these elements in pldegniors are put in the position ofdefending
their adjudicated water right every time a call is made fatevd'®” Judge Wood had concluded that wiiid®me
minimal due process is requiieith carrying out a delivery calfisetting up a procedural labyrinth of requiring a senior
water right holder to initiate a contested case proceeding . . . which canoonfleted during the irrigation season
prevents timely administration to a growing crop and was not what either the framers of the constitution had in mind or
what the legislature had in mind in adoptiindaha’®s water administration statut€s.

As to the sbstantive issues, the District Court concluded that the Bexetusion of domestic and stock water
rights from administration amounts to a taking of the sémi@ater right without compensation. It also struck down the
Ruledtreatment of a seni® caryover storage in a delivery call.

The carryover storage ruling could be seen as the central substantive water law question in the case on appeal
The question was whether it is constitutional for the Director to ascertain whgtheequirements of ¢hholder of a

1920rder at 86.

198 0rder at 86.

194 0rder at 91.

195 AmericanFalls, 154 P.3d at 441.
196 American Falls 154 P.3d at 439.
197 Order at 90 and 97.

198 rder at 9798.

WATER L AW HANDBOOK © 2018GIVENS PURSLEY LLP Page77

1451734_73.00C



seniorpriority water right could be met with the uéeexisting facilities and water supplidsefore curtailing junior well
owners, as specified by the Rules. IDAPA 37.03.11.42.01.diQagyover Rulé).

The Carryover Rule defines reasble carryover as the water an appropriator would have left in his reservoir
account at ye@ endfiunder comparable water conditiangithout restricting his ability to divert water to storage and fill
his reservoirs when water is availabfén determning a reasonable amount of caayer storage water, the Director
shall consider the average annual rate of fill of storage reservoirs and the average anroxicErrprior comparable
water conditions and the projected water supply for the syGtHAPA 37.03.11.42.01.g. Plaintiffs claimed, and the
District Court agreed, that it was unconstitutional for the agency ever to require an appropriator to use some of its store
before curtailing junior rights.

The State and the ground water users appealthe Idaho Supreme Court. The Plaintiffs did not apfed@he
Idaho Supreme Court took up the matter on an expedited schedule. As to their delivery calls, Plaintiffs technically coul
have gone forward with the administrative hearing during the cballenge and appeal; indeed, the Plaintiffs
successfully resisted the Si@enotion that the Supreme Court stay the administrative action until after it ruled.
Nonetheless, Plaintiffs did not press for action before the Department, and the aztilgedffevere placed on hold while
the Rules challenge went through the appeal.

Presumably, now that the Idaho Supreme Court has made its decision, the Surface wastlegsticns of
injury will resume as contested cases before the DeparttA&RD makes clear that the Rules set forth correct legal
standards under which the Department will hear these €dses.

(c) The Supreme Courts decision inAFRD
() The AFRD ruling on facial vs. fias applied constitutionality

To begin with, the Idaho Supreme Court held thatDistrict Court erred in considering a lawsuit that evaluated
aspects of the Ruléms applied The high court held, as defendants had argued below, that the reference® a rule
fithreatened applicatidnn Idahds declaratory judgment statute iseindedfito permit standing to challenge a rule, but
does not eliminate the need for completion of administrative proceedings for an as applied ci¥&H&rwecourt noted
thatfia district court cannot properly engage intas appliedconstitutional angsis until a complete factual record has
been developet®? However, rather than simply reverse on this single point and dismiss the case as premature, the hig
court took up, and ultimately reversed, the balance of the District@aninion?°

(i) The AFRD holding on the Rule$lack of certain procedural components

The Supreme Court analyzed each offtiemets and proceduseshe District Court had concluded the
constitution requires be set out in the Rules. As a starting gaentpourtnoted that the &es expressly incorporate all
applicable Idaho law, and found thitis unnecessary to incorporate every extant law unless specifically necessary to a

199 One of the plaintiffs, Clear Lakes Trout Co., had raised an equal protection argumerét bejming that the Rules
impermissibly allow different standds to apply to ground water and surface waterrigltsn d di d appeal the Distr
their theory to the Supreme Court. However, the Supreme Court did not address the question.

200 paintiffs sought rehearing before the Idaho Supreme @outtte carryover storage issue. As of this writing, the Court has not
acted on the rehearing petition. Plaintiffs also refiled their delivery calls for 2007.

201 American Falls 154 P.3d at 4423.
202 merican Falls 154 P.3d at 4423.
203 Actually, the Cairt affirmed the District Court on one ruling not germane to the water law issues: whether the lower court erred

by revoking the City of Pocatell ods intervention adgrogerlyparty i
exercsed its discretion in that regard.
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clear understanding of the particular R&A¥. This is particularly the case, foutite courtin a castitutional challenge
where a court is required to seek an interpretation of a rule that upholds its constitutionality.

As to the specific rulingghe courffirst reversed the District Cowdgst conclusion that the Rules must specify
burdens of proof andvedentiary standards. These proceduies/e been developed over the years and are to be read into
the Rules) and the Rulefido not permit or direct the shifting of the burden of pr@dt. The courtexpressed no opinion
as to what those burdens are imection with particular claims, defenses, or factual allegations in a water delivery call.

Second, the Supreme Court rejected the District @Gooanclusions abouimely administration of water
rights. AEven if this Court embarked on an analysisrofia applied challenge to the Rules, the facts developed thus far
do not support American Faflsontention that it was deprived of timely administration in response to the Delivery
Call.o?®

Clearly it was important to the drafters of our Constitution tikate be a timely

resolution of disputes relating to water. While there must be a timely response to a
delivery call, neither the Constitution nor the statutes place any specific timeframes on
this process, despite ample opportunity to do so. Giverothelexity of the factual
determinations that must be made in determining material injury, whether water sources
are interconnected and whether curtailment of a j@iwater right will indeed provide
water to the senior, it is difficult to imagine how buxtimeframe might be imposed

across the board. It is vastly more important that the Director have the necessary
pertinent information and the time to make a reasoned decision based on the available
facts.

AFRD, 154 P.3d at 446.

Third, the courtook upthe question of whether the Rules violated a constitutional principle for failing to
enunciateiobjective standards.The high court noted that the Rules catalogue numerous factors the Director may
considerfin determining material injury and whether tin@ders of water rights are using water efficiently and without
wasted The courtheld that thes@are decisions properly vested in the Direcféf.

Those factors, of necessity, require some determinatiireaonablenegsnd it is the
lack of an objedte standard something other thafireasonablene&d which caused the
district court to conclude the Rules were facially defective. Given the nature of the
decisions which must be made in determining how to respond to a delivery call, there
must be some exese of discretion by the Director. . .. [T]he Rules are not facially
deficient in not being more specific in defining whafiisasonabl&in any given case.

AFRD, 154 P.3d at 446.

Fourth, the Supreme Court addressed the District Gocwhclusion thiathe Rulediallow the Director to, in
essence, radjudicate water rights by conducting a completevauation of the scope and efficiencies of a decreed water
right in conjunction with a delivery caif®® The Supreme Court noted, with evident appravelt the District Court had
ruled thatiieven with decreed water rights, the Director does have some authority to make determinations regarding

204 American Falls 154 P.3d at 444.
205 American Falls 164 P.3d at 445.
206 American Falls 154 P.3d at 445.
207 American Falls 154 P.3d at 446.

208 American Falls 154 P.3d at 447.
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material injury, the reasonableness of a diversion, the reasonableness of use and full economic des@fbpiment.
courtfound that the Rules allow the Director to consider factors suiith@system, diversion, and conveyance
efficiency, the method of irrigation water application and alternate reasonable means of dé#&tsion.

Plaintiffs had argued théthe Director is not authorized to consider such factors before administering water
rightsd andfiis Gequired to deliver th&ull quantity of decreed senior water rights according to their pridréagher than
partake in this r@valuation. (Emphasis in originatief.).0?*! In rejecting the faintiffséposition,the courtfocused on
the admonition in the Constitution itself thatority is to be extended only to those actually using wa@nsequently,
the courtfound that actual use always is a factor to esaered in water rights administration.

Clearly, even as acknowledged by the district court, the Director may consider factors
such as those listed above in water rights administration. Specifically, the Diifearsor

the duty and authorifto considecircumstances when the water user is not irrigating the
full number of acres decreed under the water right. If this court were to rule the Director
lacks the power in a delivery call to evaluate whether the senior is putting the water to
beneficial usewe would be ignoring the constitutional requirement that priority over

water be extended only to those using the water. Additionally, the water rights
adjudications neither address, nor answer, the questions presented in delivery calls; thus,
respondingd delivery calls, as conducted pursuant to the CM Rules, do not constitute a
readjudication.

AFRD, 154 P.3d at 4448.
(iif) The AFRD ruling on carryover storage

Carryover storage refers fithe unused water in a reservoir at the end of the irrigation year wimetained or
stored for future use in years of drought orteaterd AFRD, 143 Idaho at 878, 154 P.3d at 449. There is no doubt as to
the right of the holder of a storage right to retain such stored water for future years. TheAddRBwas wheher a
person who held both storage rights and natural flow rights could curtail junior users in order to provide a full supply of
his natural flow rights despite the availability of water in storage. In other words, is the holder of these rightsl obligate
first to draw on his own storage before curtailing juniors? Or, to put it yet another way, may the Biedaor from
curtailing junior water rights if a senior has sufficient storage rights to meet hiae®BERD, 143 Idaho at 879, 154
P.3d at 48. The Conjunctive Management Rules said the answer is, essentially, maybe. Specifically, the Rules allow t
senior to demand both all natural flow rights necessary to satisfy his beneficial usegalsgrableuantity of carryover
storage. That id)e must use his storage rights before curtailing others to the extent that the storage rights are in excess
what is reasonably needed to protect against future drought.

Judge Wood had concluded that the Rules are unconstitutional in allowing theniepadct consider a senésr
carryover storage in determining whether to curtail juniors. The Supreme Court also reversed Judge Wood on this issL

Concurrent with the right to use water in Iddifiost in timepis the obligation to put that
water to benfcial use. To permit excessive carryover of stored water without regard to
the need for it would be in itself unconstitutional. The CM Rules are not facially
unconstitutional in permitting some discretion in the Director to determine whether the
carryower water is reasonably necessary for future needs.

AFRD, 154 P.3d at 451The courtfurther held:

209 American Falls 154 P.3d at 447.
210 American Falls 154 P.3d at 447.

211 American Falls 154 P.3d at 447.
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Neither the Idaho Constitution, nor statutes, permit irrigation districts and individual
water right holders to waste water or unnecessarily hoard it withubting it to some
beneficial use. At oral argument, one of the irrigation district attorneys candidly admitted
that their position was that they should be permitted to fill their entire storage water right,
regardless of whether there was any indicatat it was necessary to fulfill current or
future needs and even though the irrigation districts routinely sell or lease the water for
uses unrelated to the original rights. This is simply not the law in Idaho.

AFRD, 154 P.3d at 451.
(iv) The AFRD ruling on domestic and stock water rights

The District Court had held that the Rulegemption of domestic and stock water rights from administration in a
delivery call amounted to a taking of the serovater right® in other words, that conjunctive administeatishould not
give this category of water rights a free p4s\either side attacked this ruling in its appeal briefs, but the Supreme
Court took it up anyway, reversing the District Court. The Supreme &qasition was that the Constitution allows
those diverting water for domestic purposes to lgwveference over those using for any other purpose, provided that the
domestic right owner provide compensation to the rights t&Relfven though the Rule exempting domestic and stock
water rights does naeference thétake, but compensatauthority,the courtreasoned that because the Rules incorporate
all applicable Idaho law and do not prohibit use of this authority, this provision is constitutional.

The courtdid not explain how a stock water righpresumably arfiagriculturab entitlement within the
constitutional provisiod might be able to have preference over another agricultural water right, such as the irrigation
rights the Canal Companies assert in the pending delivery calls. The constijutisfigibn does not mention stock
water rights as such, but expressly provides agricultural rights as a preference only over those using water for
fimanufacturing purposes.

The Idaho Supreme Costdecision irAFRDIlikely will be seen as a milestone iraldb water law. It cleared
away a number of questions about the Rules and reaffirmed several fundamental principles of the prior appropriation
doctrine.

(6) Round Six: The ESPA delivery calls go to hearing before the Department, result in
rulings

In the fourmonths between January and April 2008, and following close on the hedtRkdf the Idaho
Department of Water Resourcé®épartment) conducted hearings and issued decisions in three delivery calls in these
nearepic contests between holders of ground surface water rights in or dependent upon the huge ESPA.

The amount of water in ESPA storage increased dramatically after surface water irrigation began in eastern Ida
in the late 18080 seepage from ditches and fields, and even-gamard diversiorpractices in some areas, put huge
amounts of water into the aquifer. With the advent of ground water pumping in about 1950, and later the conversion of
flood irrigation techniques to more efficient methods, both the amount in storage and the amoichtrbimecharge

212The Rules provide an exemption from administration for domestic and stock water rights. IDAPA 37.03.11.20.11.

28The right to divert and appr wrplstieantebenefitial uses) shall paver lperdénied, e d
except that the state may regulate and limit the use thereof for power purposes. Priority of appropriations shalegeeripletias
between those using the water; but when the water of angahatream are not sufficient for the service of all those desiring the use of the
same, those using the water for domestic purposes shall (subject to such limitations as may be prescribed by law)enaeeopefénose
claiming for any other purposand those using the water for agricultural purposes shall have preference over those using the same for
manufacturing purposes. And in any organized mining district those using the water for mining purposes or milling pumpestes! avith
mining, shdlhave preference over those using the same for manufacturing or agricultural purposes. But the usage by such subsequent
appropriators shall be subject to such provisions of law regulating the taking of private property for public and priatefesed to in
section 14 of article | of this Constitution. o ldaho Const.
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declined. While aquifer levels still are above those believed to have existed before settlement, aquifer contrib@ions to
Snake River have declined since about 1950, primarily in two reaches. One is upstream from Twin Fallsewhere riv
flows serve the senior rights of the seven irrigation districts and canal companies calling themselves the Surface Water
Coalition fiSWG)). The other is at the western edge of the ESPA where the aquifer spills spectacularly out of the walls
the deeBnake River canyon in huge springs whose cold, pure waters supply trout farfi@p(ihg Userg),

hydropower, and other uses on bench lands situated between the aquifer and the river.

As discussed above, in 2005, believing ground water pumping haddrheir water rights, both the Spring
Users and the SWC filed delivery calls with the Depart@sebirector by which they sought orders shutting off literally
hundreds of junior ground water irrigation wells in the ESPA. This section discusses thmeo(sodar) of these
delivery calls.

AFRDanswered fundamental questions about how deliverybcalisticularly those involving disputes between
ground and surface water rigétsire to be carried out in Idaho, and affirmed the Departimeadministrative res
governing such calls. While it is appropriate to idemdBRD, and now these decisions, as milestones in Idaho water
law, to a great extent these rulings all reafériabeit in the new setting of conjunctive administrafigorinciples of
water law thahave been around for decades. The senior surface water users in these cases contended that such princ
do not apply or should be narrowed. These contentions failed. However, the decisions of course still require juniors to
answer for actual matetimjury they cause to senior water rights, subject to sefpradlic interesd limitations.

The first of these po#tFRD decisions, a hearing offio@rposthearing recommended order to the Director, was
issued January 11, 2008 in the Spring Usdetivery call. The second was the January 29, 2008 ruling from the Director
in theA & B Irrigation District delivery call. The third, issued April 29, 2008, was the hearing @fficetommended
order in the Surface Water Coalittisrdelivery call. (Belowywe discuss the SWC case first, because it provides useful
context for considering the others.)

(a) Surface Water Coalition delivery calb the Hearing Officeré Recommended
Order

Edi tords not e: The discussion below was wr
Directordb s rul i ng. That ruling was |l argely aff
in turn, was affirmed by the Idaho Supreme Court in A&B Irrigation Dist. v.

IDWR, 153 Idaho 500, 284 P.3d 225 (2012) (Burdick, C.J.).

On April 29, 2008 the DepartmdntHearing Offter issued his Recommended Oféfen the case before the
Department entitleth the Matter of Distribution of Water to Various Water Rights Held by or for the Benefit of [the
Surface Water Coalition[2008).

In this case, seven irrigation districts amehal companies holding senior rights to divert from the Snake River,
and pursuing their claims jointly under the naiBerface Water Coalitian(iSWC0),2**filed a delivery call with the
Department in early 2005 seeking curtailment of hundreds of groundwte in Water Districts 120 and 130, which
cover a large part of southern Id@hagricultural land!® In response, the Director issued an emergencyh@aeng

2“The Departmentds Rules specify the process by which the
recommended or der f oion. IDAPA 37DL.01&20t(Rule 826). consi der at

215The SWC participants are Twin Falls Canal Company, North Side Canal Company, Minidoka Irrigation District, Burley
Irrigation District, Milner Irrigation District, American Falls Reservoir District No. 2, and A&B #tiign District. Each diverts from the
Snake River at or just above Milner Dam, which isrier from the City of Twin Falls.

26The SWC call actually did not seek to shut off ground wa
eastely (upstream) WD 120. However, the Director determined that, based on evidence available to the Department (incltifrgmesul
running various scenarios under the Eastern Snake Plain Ground Water Model), pumping in the adjacent WD 130 alsedtanh aivexff
reach gains above Milner, and that therefore WD 130must be included. Ground water pumping in WD 140 is projected hy tvatgrou
model to have significant effects in both WDs 120 and 130, so we can expect 140 to be a target of franyealdi
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order in May 2005 and supplemented it several times thereafter (collectiveiigtieegenyg Orden).?!” The Emergency
Order found it likely that ground water pumping in these areas was causing, or had caused, material injury to two of the
SWC membesurface water rights, and directed junior ground water right holders (at least pendinyidduliiary

hearing) to provide replacement water to these two SWC members. The Emergency Order determined that the other f
had not suffered material injury and were not likely to in the coming irrigation season. Both sides filed exceptions to the
Emegency Order and asked for a hearing.

The evidentiary hearing in the controversy was delayed for nearly two years while the parties took a side trip to
district court and then to the Idaho Supreme Court to test@®\€ory that the DepartméntConjunctiveManagement
Rules (iRules) are unconstitutional. This, of course, resulted inARRDdecision rejecting SWE theory that the
Rules impermissibly allow the Director to evaluate various factors, such as théssamans of diversion, its actual use
of water, and factors pertaining to material injury. In early 2008, the SWC matter finally went to evidentiary hearing on
both sideéchallenges to the Directisr Emergency Order. The Departn@sriiearing Officer, retired Idaho Supreme
Court Justice Gerald. Schroedef'®issued a recommended decisioa.(a recommendation to the Director) on April 29,
2008 (ISWC Rec. Orda).

In most respects, the SWC Rec. Order affirms the DiréctEmergency Order, which had projected some
material injury to, and regred replacement water for, Twin Falls Canal CompdmyCC0o) and American Falls
Reservoir District No. 2. However, the trial produced several important adjustments to the @isggpooach.

These are the most significant portions of the Hearing Offidgecommended Order:
(i) Neither side should be seen as the bad guy

The Hearing Officer began with language plainly intended to defuse the rhetoric and emotion that has arisen
around this multiyear controversy. He noted that both the surface water usegsaumd water pumpers have valid
water rights and both have contributed to the development of the state. The surface wdieauseened vast
expanses of land to productivitandfhave done so under a state of law that appeared to provide thenmotétttipn
(dirst in time, first in righ) from interference with the rights they develoge8WC Rec. Order at-2. The ground
water pumpers, he wrotBare not poachers who sneaked through an unlocked door to take water away from surface wat
usersd SWC Rec. Order at 2. He also concluded that the interconnected Snake River and ESP#&agstefrrun out
of watero SWC Rec. Order at 6.

(i) The Director is obligated to investigate the senids injury claims rather
than taking them at face value

Heaiing Officer reiterated this fundamental ruling fréxARD, noting thatfito do otherwise would be
irresponsible to the public interest and often unduly expensive to the @gaBMAC Rec. Order at 28.

(iil) Some SWC members suffered material injury in 2004 as asult of
ground water pumping, and, in his Emergency Orders, the Director
reasonably predicted the same would occur in 2005

There was not much evidence of crop loss due to lack of water in this case. The SWC failed to identify lands th
were not irrigatd, or insufficiently irrigated, due to lack of water. However, the Hearing Officer found, based on certain
Farm Services Administration information upon which the Department had relied, that there were some instances of we

2"'dahods Administrat

i v Procedure Act authorizes an agenc
conducting a hearing on th

e
e matter, provided thR4@4hearing is ¢

28The parties stipulated to former Justice Schroederos app
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shortages thdiadversely impcted crops and influenced crop decisi@ng,foregoing a cutting of hay to supply water to
corn crop®® SWC Rec. Order at 38°

(iv) Burdens of proofin a water call

Citing AFRD, the Hearing Officer found that the senior users in a deliveryitalle the iitial burden of
establishing their water rights and material injury to those water agtfter which the burden shifts to the junior to
present defenses. SWC Rec. Order at 25. The Hearing Officer noted that the Emergency Order does not make clear |
the Director applied these burdens, but since the Emergency Order was issued without the benefit of hearing, that coul
expected. In any event, the Hearing Officer made it clear that he applied the burdens as the Supreme Court had direct

(v) The Department appropriately used a regional ground water model to
determine several facts about the interaction of the aquifer and the
river

The ESPA controversy has proceeded concurrently with the development and refinement of the Eastern Snake
Plan Aquifer Model RESPAMD), a multragency project that has been produced over several years of data gathering,
scientific collaboration and number crunching (and continues today). The Hearing Officer noted that ESPAM has
limitations. It cannot predict, for example, tHéeet of a well on a particular spring outflow into the Snake River.
However, the Hearing Officer found that the model has scientific basis and is the best tool currently available to make
certain predictions. SWC Rec. Order at 33. In summary, the rposttts the effects of ground water pumping on
several Snake River reaches across southern Idaho. Among these is the concludgjooutichivater pumping has
contributed to a decline in ground water levels ranging between five and 60 feet throughesP#d SWC Rec. Order
at 6. This has contributed to a declining trend in reach gains to the river above Milner during the irrigation season. SW
Rec. Order at 10. The Hearing Officer found the evidence to show thatf8b&tiof the total steadstae depletions to
ground water pumping have manifested themselves in the SnakedRBWRIC Rec. Order at 12.

(vi) The Department appropriately applied a ten percent error factor to the
model and established ditrim line 0 to limit the extent of ground
water curtailment

In his Emergency Order, the Director had found the model to embody a ten percent margin of error and therefol
determined that ground water rights falling within an area having ten percent or less effect on a particular reach would |
be curtaikd or required to provide mitigation as a result of the SWC delivery call. (He made a similar ruling in the Sprini
Users case, discussed below.) According to the Hearing Offisgplication of the trim line was proper to avoid a
significant probabilitythat curtailment would extend to ground water users who would suffer significantly without
contributing water where necessary to remediate the material injury to the surface watrSWW&Rec. Order at 33.

The Hearing Officer observed that as thedelads refinedfithese improvements should be applied as they actdr.
at34.

(vii)  Not all pumping from the ESPA adversely affects the SW& water
rights; in wetter years, there is no injury and conjunctive
management isiunnecessary or minimab

SWC Rec. Qder at 29. The Hearing Officer found that during recent drought yegeosind water pumping has
affected the quantity and timing of water available to SWC mendb&ts.This and other portions of the Recommended
Order contradict one of SWE core contetion®d namely, that the ESPA is ovappropriated and that there is ongoing

219 5ince the SWC delivery call, which is deemed renewed each year, has been in place since 2005, the Department has responc
to it in the context of three separate yearstethe hearing in the case, Department staff issued a memorandum containing injury
calculations for 2007 and the projected injury for IZ2Q@8.y, 0 Su
Memorandum from Steve Burrell, HydrgloSection, to Director Dave Tuth{l\pril 14, 2008). The memorandum calculates a total of
17,345 acrdeet of injury in 2007, all to one SWC member: Twin Falls Canal Company. It projects no injury for any SWC member in 2008.
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injury that can be solved only by permanently shutting off many w8k e.g, SWC Rec. Order at 18. The Hearing
Officer found that:

not all water withdrawn from pumping has adverse effect on surface water users
dependent upon the Snake River. Sometimes there is enough water entering the system
to fill all needs. In such circumstances conjunctive management is unnecessary or
minimal.

SWC Rec. Order at 29.

(viii)  The doctrine of fifirst -in-time, first-in-right 0 is to be applied in light
of the public interest

The Director has discretion to consider factors that may outweigh a waté prserity, including the seniés
actual need and beneficial use, actual acres irrigated/iagither the irrigator is using reasonable means of diverting or
applying the water. The Hearing Officer cited the caseobibdde v. Twin Falls Land and Water (224 U.S 107
(1912), for the proposition théthe public interest is a factor to be consaikin water rights litigation that impacts the
publico SWC Rec. Order at 37. The Hearing Officer concluded:

The Director is not limited to counting the number of deet in a storage account and

the number of cubic feet per second in the licenseare@ and comparing the priority

date to other priority dates and then ordering curtailment to achieve whatever result that
action will obtain regardless of actual need for the water and the consequences to the
State, its communities and citizens.

SWC Re. Order at 39. The Hearing Officer found that the senior must be pflibmgvater to a beneficial usend
must not simply havéa desire to use the maximum right in the license or déctde.The Hearing Officer noted that
these conclusions relaé to the public interest are embodied in the Rules, and that they

have significance in considering several issues in this case. They affect the Birector
use of the sealledfirim line,0 a point of departure beyond which curtailment will not be
consideed. It affects the Direct® consideration of alternatives to curtailment. The
public interest affects determination of whether there will be curtailment of other
mitigation to provide for carryover storage water, drawing a line between what is
reasonhle and what is ho[a]rdingic]. It affects consideration of issues of farm

efficiency as opposed to achievable farm efficiency. Consideration of the public interest
gives relevance to evidence of the economic impact of curtailment upon the State and
local communities.

SWC Rec. Order at 39. These are examples of rulings in this case that restate longstanding principles of water law, bt
ones that the SWC has maintained do not apply in their actions against ground water users.

(ix) In a delivery call, the Demrtment must remove nonirrigated lands from
its injury or curtailment calculation

It seems elementary that when an irrigation entity, such as those in the SWC, makes a delivery call to supply its
irrigation water rights, it should expect the State taailjuniors only to the extent necessary to supply actually irrigated
acres. However, in their 2005 delivery calls the SWC members did not describe the number of acres that actually are
irrigated within their boundaries, relying instead on their moregaiy described boundaries and the number of
shareholders or members they have. This approach was rejected by the Hearing Officer, who found, in his SWC Rec.
Order, that some 14,500 acres in three of the seven irrigation efitéesot irrigated andcannot be considered in
calculating their necessary water suppfySWC Rec. Order at 53. Much of this Riorigated area is comprised of land

220The group of irrigation rtities that brought the ESPA delivery call (which calls itself the Surface Water Coalition) is comprised
of seven members. It is possible that the other four entities not mentioned by the Hearing Officer in this contextadsestthat are not
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that, though farmed in the past, now has been developed into residential subdivisions and commercial aleasind he
Officer concluded that thialculation of a water budget in determining if there will be curtailment should be based on
acres, not sharesld.

(x) The Director appropriately adopted afiminimum full supply 6 concept to
project material injury, but d id not employ it correctly and now
must modify it

In the Emergency Order, the Director had calculated the minimum water supply, both natural flow and storage,
the seniors needed to meet their crop requirements in the upcoming irrigation season. Theratheridbis to the
predicted 2005 supply to determine injury. The SWC members objected, again asserting simply that they were entitled
their licensed and decreed amounts. The Hearing Officer approved of the minimum full supply concept, néiing that
accurately defines need, use of water above that amount would not be applied to a beneficial use and would constitute
wasted0 SWC Rec. Order at 44. However, the Hearing Officer found that the Diiectse of 1995 as a baseline year,
without adjustrent to take into changing conditions, was inappropriate.

(xi) The Directorés use of 1995 as a fixed base year for determining
minimum full supply was not appropriate.

The Hearing Officer observed that the Dire&anse, in the Emergency Order, of 1995 caoiét as involving
the SW@s minimum full supplyfiwas never intended as a final warthat the baseline should not be fixed onto one year,
and that it should bBadjustabléto reflect wet and dry years and changing irrigation practices. Specificalitetireng
Officer concluded that the 1995 baseline should be analyzed and adjusted as necessary to embody the following elem

A To what degree the need for irrigation water in 1995 fdapressed by the wealbove average
precipitatiord that year comparei a normal year.

A Any significant cropping changes since 1995.

A Changes in facilities, diversion, conveyance, and irrigation practices, such as conversions to
sprinklers.

Soil conditions, such as soil water retention ability.
The number of noiirrigated aces in the SWC entifg service area (this is discussed further below).

Calculation of the seni@ water needs should be based on acres, not shares in a mutual canal
company (such as Twin Falls Canal Co.).

A Twin Falls Canal Compaiy peracre full headgateate of water delivery must be limited%e
minerds inch (0.0125 cfs), instead of the % inch 0.015 cfs) they claimed (this is discussed further
below).

SWC Rec. Order at 483.
(xii)  Reasonable conservation practices and efarm efficiencies

The City of Pocatllo, which has at least one ESPA ground water right, had argued that the SWC members shou
be held to the standard i@ chievable farm efficien@jin their irrigation practices. The Hearing Officer disagreed, noting
that the Rules require the callinghg® to employfireasonable diversion and conveyance efficiency and conservation
practicesd SWC Rec. Order at 56. He concluded that the SWC members have been reasonably efficient and have

irrigated but for which curtailments are sought. At the hearing, the ground water users offered evidence only on the thyebeaoted
Hearing Officer in the Recommended Order (Twin Falls Canal Co., Minidoka Irrigation District, and Burley Irrigation)District
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