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1. INTRODUCTION TO WATER LAW  

The prospectors and settlers who traipsed across the plains toward the mountains and valleys of the West more 

than a century ago encountered a land unlike any they had experienced before.  Its soil was rich.  Its hills were pregnant 

with minerals.  It was spectacular country.  All that was needed to unlock its treasures was water.  Water, however, was 

scarce.  Startlingly scarce. 

With little more than their own hands, some inspiration, and a stubborn refusal to give in to adversity, they began 

to change the face of the West.  What water they found, they diverted, stored, channeled, pumped, piped, and sprayed in 

some of the most ingenious and monumental physical undertakings ever conceived.  Beginning in the 1860s in Idaho, 

miners used water for placer and hydraulic mining, milling and other purposes.  Mormon settlers devised remarkably 

elaborate irrigation systems in the upper Snake River Valley.  Power companies first harnessed the hydroelectric potential 

of Idahoôs rivers to power mines in 1901.  The federal government followed suit with massive dams that powered the 

nation through World War II and turned the Great American Desert into an irrigated food factory.  Idahoôs towns and 

cities grew up where sagebrush once ruled. 

In the course of these technological achievements and social transformations, the natural environment has 

changed dramatically.  The hydrology of rivers, streams and aquifers has been altered, fish migration has been disrupted, 

and pollutants found their way into rivers, lakes, and aquifers.  Most Idahoans now experience waterôs natural scarcity in 

the West as a byproduct of urban growth.  Urban expansion requires water for municipal and industrial uses.  Much of this 

water supply will come from formerly irrigated areas which are now being subdivided, paved over, or otherwise taken out 

of agricultural production.  Today, as urban populations grow, as the environment responds to stress, as economies 

fluctuate, as politics shift, and as the climate itself threatens global change, the allocation of water grows ever more 

complicated and controversial. 

Growing cities, emerging industries and new coalitions of users flex increasing muscle in a political setting which 

once knew only agriculture.  Fish and wildlife advocates, backed by powerful federal legislation and federal courts, have 

claimed a seat at the table.  Congress seems to run both ways at onceðwinding down the federal partnership with the 

states which bankrolled water development for most of this century, while at the same time stepping up its involvement in 

the regulatory arena.  Hydroelectric power generators grapple with the prospect of deregulation, coupled with the 

challenge of relicensing most of their projects.  Farmers and ranchers face tough economic conditions and ponder their 

futureïon the one hand resenting and resisting the market forces which threaten their way of life, and on the other hand 

wondering what the water market might be capable of doing for them. 

These are changing times for water right holders.  Yet the basic principles of allocation today are the same ones 

devised by the first settlers more than a century ago.  The first rules to evolve were simple understandings worked out 

(and sometimes enforced at the end of a gun) in the early mining camps.  Today, the legislatures, courts, and regulatory 

bodies have taken over the task of writing the law.  However, the basic premises remain unaltered.  First, water is a public 

resource, owned by the public.  Second, a private right to use the publicôs water can be acquired, but it is a conditional 

right that is founded on continuing beneficial use.  When proper procedures are followed, the right to continue using water 

so ñappropriatedò ripens into a legally enforceable ñwater right.ò  Third, when there is insufficient water available to fill 

all of the water rights diverting from the same source, the stateôs administrative authority can be brought to bear to 

allocate the available supply on the basis of who first put it to beneficial use, but only as between those right holders who 

actually are using the water without waste.   

Despite waterôs enormous economic value, rights to this public resource are awarded to the appropriator free of 

charge.  Except for the cost of complying with state rules and some local delivery charges, the appropriator pays nothing 

to use the water.  Only when a water right is sold to a new user does the right fetch a priceðperhaps a substantial one. 

The spread in value is tremendous.  A gallon of bottled water sold for a dollar in a supermarket translates to 

$325,851 per acre-foot.  That same acre-foot, in some circumstances, may be bought from Idahoôs Water Supply Bank or 

the U.S. Bureau of Reclamation for under five dollars.  Meanwhile, the price of a permanent supply in Idaho is slowly 

being driven up by moratoriums and other obstacles to new appropriations.  While Idaho likely remains decades awayðor 
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longerðfrom the frenzied water transactions of Nevada, Colorado, Arizona and California, one thing is for sure.  The 

days of simple, routine appropriation of new rights are over.  Water marketsðpublic and privateðhave arrived.  Still in 

their infancy today, they will play a major role in the allocation of water from here on out. 

The market for water, however, is unlike others.  Water is not a simple commodity like apples or coal.  It flows; it 

is used and used again; it is lost, recycled and renewed.  To the user, its real value lies in the physical and legal reliabilit y 

of its source.  This leads to the central principle of Western water lawðpriority.  The most commonly described attribute 

of water rights in the West is the rule that ñfirst in time is first in right.ò1  This is the essence of the prior appropriation 

doctrineðthe governing law in the allocation of water throughout the West.2  The basic principles of Idahoôs water law 

system are summarized below. 

                                                             
1 The U.S. Supreme Court used the phrase ñfirst in time, first in rightò to summarize the priority doctrine in California v. Arizona, 

373 U.S. 546, 555 (1963).  These words are also codified in Idaho Code § 42-106.  Finally, our Idaho Supreme Court has employed the 

phrase:  ñNearly every session our Legislature has attempted to improve upon its predecessor by so legislating as to improve the former use 

of water, and an inspection of the various acts plainly shows that the guiding star has always been to so legislate as to protect all users of 

water in the most useful, beneficial way, keeping in view the rule existing all over the arid region, óFirst in time first in right.ôò  Hard v. Boise 

City Irrigation and Land Co., 9 Idaho 589, 594, 76 P. 331, 332 (1904). 

2 The prior appropriation doctrine (to which Idaho subscribes) contrasts with the law of ñriparian rightsò prevalent in the Eastern 

United States where water is more plentiful.  Riparian water rights are based on the principle of equal sharing of water among all riparian 

(streamside) landowners, without regard to who got there first.  ñIts fundamental precept is that usufructuary rights in a streamôs water are 

created as an incident of ownership of riparian land.ò  Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 579, 513 P.2d 627, 631 (1973).  Nine of 

the Western states (California, Kansas, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota, Texas, and Washington) mix together 

elements of prior appropriation and riparian water law.  Even in these ñdual systemò states, however, the principles of prior appropriation 

dominate. 

Idahoôs commitment to the prior appropriation doctrine is spelled out in its constitution:  ñThe right to divert and appropriate the 

unappropriated waters of any natural stream to beneficial uses shall never be denied, except that the state may regulate and limit the use 

thereof for power purposes.ò  Idaho Const. art. XV, § 3.  The prior appropriation doctrine was followed even before Idahoôs admission to the 

Union in 1890.  Malad Valley Irrigating Co. v. Campbell, 2 Idaho 411, 18 P. 52 (1888).  In Hutchinson v. Watson Slough Ditch Co., 16 Idaho 

484, 101 P. 1059 (1909), the court held that riparian rights are repugnant to the constitution and exist only to the extent they do not conflict 

with rights acquired through prior appropriation.  Schodde v. Twin Falls Land & Water Co., 224 U.S. 107 (1912) (noting that Idaho had 

rejected the riparian rights system of appropriation).  See also Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 513 P.2d 627 (1973) (rejecting 

ñcorrelative rightsò in ground water). 
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2. A BRIEF IDAHO HISTORY 

Water resource development in Idaho has proceeded under four distinct phases.3  The first was the ñeasyò phase.  

It began with the earliest direct diversion of water from the Boise River in 1843.  Other direct diversions of natural flow 

from the Snake River and its tributaries began in earnest in the 1860s, peaking in the 1880s and 1890s.  By the turn of the 

last century, the direct flows, in large part, were fully appropriated.   

Thus began phase two, the era of surface storage.  Beginning with Milner Dam in the Magic Valley, ditches, 

canals and reservoirs were constructed by Carey Act companies, the Bureau of Reclamation, irrigation districts and others.  

Today the reservoir capacity of the Snake River Plain exceeds nine million acre-feet. 

This was followed by a quieter, but just as important revolution.  The third phase began after World War II, with 

the intersection of new technologies, low cost power, and burgeoning agricultural demand.  This time, irrigatorsðacting 

largely on their ownðlooked down, to the vast Snake Plain Aquifer.  Over the last fifty years, the landscape has been 

transformed once again by the hand line, the sideroll or wheel line, and the center pivot.  Today vast aquifers throughout 

Idaho and across the West compete with the mighty rivers as the foundation for our water-based economies.   

The fourth phase, beginning in the 1960s, again focused on surface water.  This is the era of efficiency.  Flood 

irrigation gave way in many parts of Idaho to sprinkler and laser-leveled fieldsðtechnologies developed for ground water 

pumping and adapted for surface water.  Lined ditches yielded further gains, and gated pipe delivered water more 

efficiently to the remaining furrow irrigation operations.  Meanwhile, the high-lift pump came on the scene, enabling the 

irrigation of vast areas of former desert with water pumped from the Snake River as much as 600 feet below.  The extent 

of the change is unmistakable from the air:  Circles of green stretching across the horizon.  Or from the road:  Evening 

sunlight refracted through the spray of countless pivots and siderolls. 

Now, at the turn of the century, we areðperhapsðabout to embark upon the fifth phaseïreallocation of existing 

water supplies.  This may be accomplished through a variety of means, from simple transfers of water rights, to more 

complex exchanges, and finally to creative new undertakings such as aquifer storage and recovery (or ñASRò) and public 

betterment aquifer recharge (ñPBARò). 

                                                             
3 See Jeffrey C. Fereday & Michael C. Creamer, Swan Falls in 3-D:  A New Look at the Historical, Legal and Practical Dimensions 

of Idahoôs Biggest Water Rights Controversy, 28 Idaho L. Rev. 573 (1992). 
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3. THE FUNDAMENTALS OF WATER RIGHTS  

A. A usufructuary right ða right to use 

A water right is created and maintained by ñappropriatingò it, that is, exerting control over a flow or volume of 

water and putting it to beneficial use.  Idaho, like most Western states, requires that one seeking a water right first must 

follow an administrative process involving an application to make the appropriation, which, if accepted, results in a 

permit.  Provided its conditions are met, the permit then ripens into a license.  The license is the certificate showing the 

existence of the water right.  The appropriator pays nothing to acquire the water right, other than nominal application 

filing fees.4  Once obtained, the water right is valuable property. 

Although a water right is a property right, the owner does not own the water itself.  The owner merely owns the 

right to use the water for a specific beneficial purpose consistent with various conditions and constraints.  The water 

resource itself is owned by the people of Idaho.5  In a technical sense, it can be said that once an appropriator diverts 

public water from a stream or aquifer, or impounds it in a reservoir, it becomes the appropriatorôs property, simply by 

virtue of the direct control the appropriator exerts over it.  But even then, the water remains ñimpressed with the public 

trust to apply it to a beneficial use.ò6  Water rights, therefore, often are described by lawyers as ñusufructuary,ò meaning a 

right to use a thing, not ownership of the thing itself.  Usufructuary rights are nevertheless property rightsða type of real 

estate.7 

A water right may be sold, donated, mortgaged, deeded, leased, devised or otherwise treated in most ways like 

any other real estate.  In Idaho a water right will pass to the purchaser of land any time title to land is transferred, unless 

the right is specifically reserved in the deed. 

Because they are property, water rights are subject to the U.S. (and State) Constitutionôs prohibition against 

uncompensated takings.8  This does not mean that any government interference with a personôs water right constitutes a 

compensable taking.  However, the law of takings continues to develop.9  Generally speaking, any physical invasion or a 

regulation that completely destroys the economic value of the water right probably constitutes a taking.10 

                                                             
4 Current filing fees are set out in Idaho Code § 42-221.  Other fees associated with general adjudications are codified at Idaho Code 

§ 42-1414.  From time to time, proposals are made for a ñseverance taxò or other use fee to be paid by private parties when they use a public 

water resource.  Such proposals have not been adopted.  The same fees apply to changes in point of diversion and other elements of a water 

right.   

5 The Stateôs ownership of water resources is in its sovereign capacity ñfor the purpose of guaranteeing that the common rights of 

all shall be equally protected and that no one shall be denied his proper use and benefit of this common necessity.ò  Poole v. Olaveson, 82 

Idaho 496, 502, 356 P.2d 61, 64 (1960), quoting Walbridge v. Robinson, 22 Idaho 236, 242, 125 P. 812, 814 (1912). 

6 Washington County Irrigation Dist. v. Talboy, 55 Idaho 382, 385, 43 P.2d 943, 945 (1935); see also Glavin v. Salmon River Canal 

Co., 44 Idaho 583, 588-89, 258 P. 532, 534 (1927); American Falls Reservoir District No. 2 v. IDWR (ñAFRDò), 143 Idaho 862, 154 P.3d 

433 (2007) (Trout, J.).   

7 Idaho Code § 55-101(1) (definition of real property); Reno v. Richards, 32 Idaho 1, 178 P. 81 (1918); In re: Robinson, 61 Idaho 

462, 103 P.2d 693 (1940); Anderson v. Cummings, 81 Idaho 327, 334, 340 P.2d 1111, 1115 (1959); Crow v. Carlson, 107 Idaho 461, 690 

P.2d 916 (1984).  As discussed in section 10.A(1) at page 97, permits are deemed personal property, not real property.  

8 The government is required to pay compensation if its action results in a ñtakingò of property under the Fifth Amendment.  U.S. 

Const. amend. V (takings clause).  The Fourteenth Amendment makes the takings clause applicable to actions by state government as well.  

U.S. Const. amend. XIV. 

9 Traditionally the courts have given wide latitude to regulatory bodies, but the rules for what constitutes a taking remain mushy.  

See, e.g., Agins v. City of Tiburon, 447 U.S. 255, 260 (1980) (land use regulation will be a taking only ñif the ordinance does not substantially 

advance legitimate state interests . . . or denies an owner economically viable use of his land.ò)  No doubt, the courts will be called upon to 

provide further guidance on this issue.  The lower courts do not appear to be applying the rules consistently.  See, e.g., Deltona Corp. v. 

United States, 657 F.2d 1184  (Ct. Cl. 1981), cert. denied, 455 U.S. 1017 (1982) (denial of a section 404 permit did not constitute a 
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B. The elements of a water right 

Every water right is described by specific ñelementsò that define and limit its use.  Most elements may be 

changed, subject to administrative approval.  A few elements, however, may not be changed.  For instance, a water right 

user may not change the source of a water right, increase its quantity, or make its priority date earlier.  For those elements 

that are changeable, a water right holder has the legal right to change them, but only where injury to other water users is 

avoided and other legal standards are met.  Any change to an element of a water right requires the approval of the Idaho 

Department of Water Resources (ñDepartmentò or ñIDWRò) in a transfer proceeding.  (See discussion in section 14 at 

page 129.). 

The elements of a water right are:  source, priority date, amount (either in annual volume or rate of flow, or both), 

period of use, purpose of use, point of diversion, and place of use.  See Olsen v. IDWR, 105 Idaho 98, 666 P.2d 188 

(l983); and Idaho Code § 42-1411.11 

(1) Source 

The source of the water supply simply identifies the body of water from which the water is to be appropriated or 

diverted.  In the case of a surface right, the particular stream, spring, or lake is named.  In the case of ground water, the 

source is typically simply labeled ñground water.ò   

Generally, the larger the water source the more secure the right because it will be more likely to provide water 

during periods of extended drought.  Availability of water to satisfy a particular water right is dependent, as well, upon the 

number and size of any senior water rights from the same source. 

Ordinarily the water user may not change the source of a water right, but must instead obtain a new water right in 

the new source.  However, the Department will allow a change in one tributary to another tributary of the same source, if 

doing so does not result in injury. 

All waters of the state when flowing in their natural channels, including springs, lakes and ground water are 

available for appropriation.12  However, the Idaho Department of Water Resources is prohibited from issuing a permit to 

appropriate the water of any lake not exceeding five acres in surface area or any pond, pool or spring located entirely on 

the lands of a single owner except to the landowner, or if to another, with the acknowledged written permission of the 

landowner.  These are inaccurately referred to as ñprivate waters.ò 

                                                                                                                                                                                                                                  

compensable taking), Florida Rock Industries, Inc. v. United States, 791 F.2d 893 (Fed. Cir. 1986), cert. denied, 479 U.S. 1053 (1987), on 

remand, 21 Cl. Ct. 161 (1990) (to determine whether there is a complete diminution in value the court must consider the value of the land as 

sold to speculators), Loveladies Harbor, Inc. v. United States, 21 Cl. Ct. 153 (1990) (regulatory taking found in denial of section 404 permit). 

10 To further complicate matters, a doctrine known as the ñnavigation servitudeò exempts the federal government from the 

obligation to pay compensation for federal actions which would otherwise constitute compensable takings when the federal action is taken 

pursuant to the navigation power.  Arizona v. California, 283 U.S. 423 (1931).  Recent U.S. Supreme Court decisions make clear, however, 

that even the navigation servitude is not a complete defense.  Kaiser Aetna v. United States, 444 U.S. 164 (1979) (proposed regulation to 

require public access to pond newly connected to a bay amounted to a taking); Vaughn v. Vermillion Corp., 444 U.S. 206 (1979) (proposed 

regulation to require public access to waterbody amounted to a taking). 

11 The various elements of a water right are identified in various locations of Idahoôs water code (Title 42, Idaho Code) dealing with 

appropriation and transfer of water rights.  E.g., Idaho Code §§ 42-203A, 42-217, 42-219 and 42-222.  The elements are also set out in the 

statute describing the Directorôs Report to be submitted on each water right to the SRBA.  Idaho Code Ä 42-1411(2).  Note that the SRBA 

statutes originally called for quantification of the ñconsumptive useò as an element of a water right.  This requirement was repealed in 1997.  

1997 Idaho Sess. Laws, ch. 374. 

12 Idaho Code §§ 42-101, 42-226. 
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(2) Point of diversion 

The point (or points) of diversion refers to a legal description of the location where the water is diverted from a 

stream, an aquifer, a lake or other water source.  Any change in point of diversion requires approval of a transfer 

application by the Department.   

For an instream flow water right, the beginning and ending points of the stream reach are described.   

(3) Priority  

Early water users are referred to as ñsenior,ò while those who come later are called ñjunior.ò  A senior water right 

holder is entitled to have his right filled completely before any junior right holder is entitled to divert at all.  (See 

Appropriation Example 1 below.)  This is the principle of ñfirst in time is first in rightò that is set forth in Art. XV, § 3 of 

the Idaho Constitution.13 

The date on which a person (or his predecessor) first began to use the water is known as the userôs priority date.  

Priority, as well as amount, is confirmed in license or a decree.  During drought conditions, only senior users on a 

particular stream (say, with priority dates of 1890 or earlier) might be allowed to divert.  Thus, the more senior the priority 

date, the more secure the water right, regardless of where the user is located on the stream. 

When a water right is sold or changed, it ordinarily keeps its original priority date (so long as no other water user 

is injured).  This is one of the most valuable aspects of its existence. 

Note that when water rights are obtained by an irrigation delivery entity, such as a canal company or irrigation 

district, water rights are typically acquired for the project in a single block.  Thus within the irrigation entity, all users who 

have obtained water rights out of that supply hold the same priority date, even if some settlers arrived earlier on the 

project than others.14  Of course, if the project subsequently obtains an additional water right or rights, those subsequent 

acquisitions would have their own priority dates. 

A senior water right holder may obtain the stateôs help in enforcing his or her priority.  If a water user is not able 

to obtain water to achieve his or her beneficial use under the userôs entitlement and believes that junior users are diverting 

water that he or she is entitled to divert, the senior may place a ñdelivery callò (aka ñpriority callò or simply ñcallò) on the 

water source.  In such a case, the state will require junior appropriators to reduce or cease their diversions to supply the 

senior.  The curtailment of junior water rights by action of the state to enforce priorities is referred to as ñadministrationò 

of the rights.  On surface streams where the rights have been adjudicated, administration occurs in a routine and organized 

fashion through a state agent known as a watermaster:  When the river flow drops to a pre-determined level, the 

watermaster closes a certain group of junior headgates; when it drops further, he or she closes the next group, and so forth.  

Where rights have not been adjudicated, or where both ground and surface water rights are to be administered together, 

administration often is more complicated, or requires additional processes.  These and other issues pertaining to the 

administration of water rights are discussed in section 13.D(1) at page 124. 

(4) Nature of use 

The nature of use identifies the particular use that is made of the water under a water right.  An appropriation must 

be for a useful or beneficial purpose. 

Most descriptions of the nature of use are quite broad.  For instance, an irrigation rights is simply described as 

ñirrigationò without specifying, for instance, the particular crop.15  Likewise, an industrial facilityôs water right is typically 
                                                             

13 See also Idaho Code § 42-106. 

14 Faris v. Blaine County Inv. Co., 3 F.Supp. 381 (D. Idaho 1983). 

15 Muir v. Allison, 33 Idaho 146, 191 P. 206 (1920); see note:  ñChanges in consumptive use do not require a transfer pursuant to 

section 42-222.ò  Idaho Code Ä 42-202B(1) (as amended in 2004). 
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described generically as ñindustrialò or, perhaps, ñcommercial.ò  In some instances, however, it might be described more 

specifically such as, for instance, a ñfood production facility.ò  The Department does not have a fixed practice regarding 

how much specificity is required.  From the holderôs perspective, the more general the description, the better, to provide 

maximum flexibility in the future. 

(5) Quantity:  rate of diversion and annual volume 

All water rights must be quantified in some way to determine the amount of the right.  Very early irrigation water 

rights were quantified simply by reference to the lands that were irrigated.  (E.g., ñwater for 40 acres irrigation.ò)  Just 

how much water this means is left for subsequent administrative or judicial determination. 

Older irrigation water rights are often quantified simply in terms of a diversion rate, without any specified annual 

volume.  This is typically expressed in cfs (cubic feet per second) or minerôs inches (one fiftieth of a cfs in Idaho).  The 

diversion rate is the rate of flow associated with the water diversion, measured at the point of diversion.  If no annual 

volume is specified for the right, that does not mean there is no annual volume limitation (except in cases of municipal 

rights).  Rather, the annual volume will be estimated based on historical use if the water right subsequently must be 

quantified, for instance in a transfer proceeding.   

Today, new ground water rights and surface water rights typically are described with express terms for diversion 

rate, period of use, and annual volume.  For instance, a water right used to irrigate 100 acres might be issued with a 

diversion rate of 2 cubic feet per second (ñcfsò) and an annual volume of 400 acre-feet.  The annual volume serves as a 

critical cap on the water right.  If a 2 cfs right were allowed to divert all day, year round, it would yield 1,448 acre-feet. 

The question of how much water an irrigator is entitled to, is an evolving one.  Prior to the advent of sprinkler 

systems, the Department issued most irrigation water rights based on the rather generous ñinch per acreò rule specified in 

Idaho Code §§ 42-202(6) and 42-220.  Under these statutes, which are still in effect, an irrigator may not exceed a minerôs 

inch (0.02 cfs) for each acre irrigated unless the applicant can demonstrate special circumstances requiring a higher rate of 

diversion.  Thus, based on the example above, 100 acres of irrigated land might have been awarded a water right with a 

diversion rate of 2 cfs (100 acres x 0.02).   

With the advent of sprinklers and other more efficient delivery systems, however, an inch per acre is often more 

that is required to irrigate efficiently.  Consequently, the Department is less likely to approve the full inch per acre at the 

permit stage.  Instead, the Department will take into account the particular delivery system, and set the permitted quantity 

accordingly.  Many ground water rights in Idaho have been licensed for less than one inch per for this reason. 

Thus, an irrigator using less efficient gravity (i.e., flood) irrigation would be able to acquire a larger water right, 

up to an ñinch per acre,ò than a farmer who has installed more efficient sprinkler irrigation equipment.   

At the license stage, the Department will review quantity again based on beneficial use of the as-built irrigation 

system.  Thus, the licensed quantity could be cut back further consistent with on-the-ground conditions.  There is a limit, 

however, to how far the Department evaluates individual circumstances at the licensing stage.  For instance, it is not the 

Departmentôs practice to take into account the particular crop grown, soil conditions, or other individual factors.  Thus, to 

establish the diversion rate at the license stage, the Department ordinarily simply looks only at how much water the 

system delivers, measured at the point of diversion. 

The discussion above relates to the quantification of irrigation rights.  Industrial and commercial water rights are 

quantified based on the specific needs of the appropriator.   

Small domestic rights are quantified based on a statutory formula.16  However, in certain circumstances domestic 

rights may be aggregated in subdivisions and by non-municipal water providers serving domestic uses.17 

                                                             
16 Idaho Code § 42-111; see also IDAPA 37.03.08.010.08 (definition of DCMI and discussion of domestic) and 37.03.08.010.15 

(definition of ñsingle family domestic purposesò). 



 

 

WATER LAW HANDBOOK                                         © 2018 GIVENS PURSLEY LLP Page 24 
1451734_73.DOC 

Note that municipal water rights are quantified differently from others.  It is the longstanding practice of the 

Department that municipal water rights are quantified solely in terms of flow (diversion rate); no separate annual volume 

is stated.  In other words, its annual volume equates to what would be produced if operated at that rate of flow 24 hours 

per day for 365 days.  Thus, a municipal right quantified at 2 cfs would carry (either implicitly or explicitly) an annual 

volume cap of 1,448 acre-feet (in contrast to 400 acre-feet for a typical 2 cfs irrigation right). As a practical matter, a 

municipal provider will not pump the full allowable volume for a number of years.  Eventually, however, the municipal 

provider will ñgrow intoò the full annual volume permitted.  (See discussion of municipal rights and the ñgrowing 

communities doctrineò in section 23.D(8) at page 238.) 

What happens when an irrigator reduces the quantity of water required at some point after licensing of the right?  

For instance, suppose an irrigator historically using a gravity/flood irrigation technique switches to a more efficient 

sprinkler irrigation system.  Does this reduce the size of the water right?  The quick answer is ñno,ò unless and until the 

water right is transferred to a new use (or some other change is made in the rightôs use).   

So long as the right continues to be used for irrigation, the farmer retains the flexibility to convert back and forth 

among irrigation systems, or among more or less water demanding crops (so long as the diversion quantity specified in the 

license or decree are not exceeded).  Thus, in theory, the farmer could go from gravity to sprinkler and back to gravity 

without risk of having his or her right cut back in the interim.18  And, generally speaking, the consumptive use under the 

right should change little due to such a switch, depending on the comparative amounts of such things as evaporation from 

ditch losses and sprinkler spray.  However, the timing and location of return flows could be quite different as between the 

two techniques. 

The situation is different, however, when that farmer seeks to transfer the water right to a new type of use.  If, for 

instance, the farmer were to sell her water right to an industrial user after having converted to sprinklers, the Department 

would evaluate the quantity of water available for transfer based on recent historical use, for example, over the last five 

years.  In other words, she may be able to convey only the quantity of water historically required for use in her sprinkler 

system.  (See discussion of transfers in section 14 at page 129.)  

Prior to Hagerman II,19 it had been the Departmentôs practice to report water rights to the Snake River Basin 

Adjudication at the lower quantity reflecting current irrigation practices.  The Department first justified this on the basis of 

partial forfeiture.  When the SRBA Judge declared (incorrectly) that there was no such thing as partial forfeiture, the 

Department changed its theory and justified the practice on the basis of a constantly evolving ñbeneficial use.ò  In 

Hagerman I,20 the Idaho Supreme Court reversed the SRBA Court and declared that partial forfeiture does exist in Idaho 

water law.  In the companion case, Hagerman II, the court also rejected the Departmentôs ñbeneficial useò rationale, 

saying that the forfeiture statute, being more specific, controlled the issue.   

At that point, the Department might have taken the position that any change in irrigation practice resulting in a 

smaller water diversion for five years constitutes a partial forfeiture.  Hagerman II seemed to invite this.  Instead, the 

                                                                                                                                                                                                                                  
17 There is no statutory provision specifically discussing these larger domestic rights.  However, it has long been the Departmentôs 

practice to award domestic rights for subdivision developments and the like.  Since the enactment of the Municipal Water Rights Act of 1996, 

some of these uses may be eligible for a municipal water right, based on the broad definition of municipality.  See discussion in section 23 

beginning on page 222. 

18 If the right were to be adjudicated (for example in the SRBA) at the stage when sprinklers were in place, the right holder would 

be entitled to a decree for the potentially larger diversion quantity specified in the license, allowing her to revert to that diversion amount to 

support flood irrigation if need be.  A number of water rights, however, were decreed at the lower diversion quantity at a time when that was 

the Departmentôs practice.  The only avenue available for the user who wakes up to discover this uneven treatment is to seek relief from the 

court.  He or she will have to contend with Idaho R. Civ. Pro. 60(b) which limits the reasons for which a final decree may be changed and 

sets a six month rule for most requests.  As a practical matter, it is unlikely that an irrigator would regress from sprinkler to flood techniques. 

19 State v. Hagerman Water Right Owners, Inc. (ñHagerman IIò), 130 Idaho 736, 947 P.2d 409 (1997) (Schroeder, J.). 

20 State v. Hagerman Water Right Owners, Inc. (ñHagerman Iò), 130 Idaho 727, 947 P.2d 400 (1997) (Schroeder, J.). 
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Department has accomplished the same result under a different rubric.  Rather than declaring that the reduced diversion 

into a more efficient delivery system results in a partial forfeiture, the Department simply observes that as a principle of 

the law of transfers, it can allow the transfer of only that diversion then being made of the water, based on recent historical 

use.  This distinction is more than semantic; it allows the Department to be lenient to the irrigator (by not calling the 

switch to sprinklers a partial forfeiture), while holding to the longstanding rule looking to historical beneficial use--or 

even in some cases historical consumptive use--when it comes to deciding what diversion to allow in a water right 

transfer. 

The quantification of a water right can pose a challenge for a growing company.  If an industrial user is still 

growing the business at the time a water right is licensed, the right will be quantified based on the best year of production 

during the proof period.  There is no cushion for future growth.  A growing enterprise must apply for (or acquire by 

purchase) a new water right to cover the expansion. 

(6) Period of use (aka season of use) 

The period of use (or season of use21) identifies the time of the year when water is authorized to be diverted and 

used.  For example, a water right for irrigation may be used only during the irrigation season.22  The storage season, on the 

other hand, is that period of the year when water is not being used for irrigation.  

Designation of the period of use is important because different water users often hold rights to the use of water 

from the same source but during different periods of the year.  The period of use also reflects an implicit quantity limit on 

the water right.  For instance, the holder of a year-round hydropower right on a stream may be concerned that irrigators 

not begin diverting upstream surface diversions too early in the Spring or too late in the Fall.   

Older water rights often failed to expressly state the period of use, or simply describe it as, say, ñthe irrigation 

season.ò  This creates difficulties in administration, and usually requires the Department or a court to determine the actual 

period of use based on actual dates, such as April 15-November 15 for irrigation.  Current Idaho statutes require that in 

decreeing water rights the court shall designate the period of the year when water may be used for the authorized 

purpose.23  Likewise, the Idaho Supreme Court has ruled that the irrigation season must be defined by specific beginning 

and ending dates.  A&B Irrigation Dist. v. Idaho Conservation League (aka Basin-Wide Issue 5) (ñICL IIIò), 131 Idaho 

411, 424, 958 P.2d 568, 581 (1998) (McDevitt, J.).24 

                                                             
21 The terms period of use and season of use are interchangeable, although it is possible that a particular period of use might 

correspond to something other than a season. 

22 The irrigation season in Idaho ranges from six to nine months, depending upon the geographic area.  A map designating the 

applicable irrigation season for each area of the state is set out in Appendix B to IDAPA 37.03.08. 

23 Idaho Code §§ 42-1411(2)(g), 42-1412(6). 

24 In ICL III , the Director of IDWR included various general provisions (addressing administrative issues broadly applicable to all 

water rights) in the Directorôs Reports for three test basins.  A & B Irrigation District and others moved the SRBA Court to designate a 

basinwide issue to consider the appropriateness of the general provisions.  The SRBA Court struck the general provisions as unnecessary to 

define or efficiently administer water rights.  The Idaho Supreme Court (opinion by Justice McDevitt) reversed as to the provision on 

firefighting (holding that was an appropriate general provision), but upheld the District Court in striking the general provisions for stock 

watering and excess water.  On reconsideration (opinion by Justice Walters), the Court remanded for further proceedings concerning general 

provisions on the season of use and conjunctive management. 

In A & B Irrigation Dist. v Idaho Conservation League (ñICL IIò), 131 Idaho 329, 955 P.2d 1108 (1998) (Silak, J.), the Court 

addressed a general provision dealing with excess water included on water rights within the previously decreed Reynolds Creek Basin.  In 

contrast to the ñgenericò excess water general provision in ICL III , this was a stipulated general provision setting out a specific administrative 

formula for administering the delivery of water during high flow periods.  The SRBA District Court struck the provision, and various parties 

appealed.  The Idaho Supreme Court upheld the general provision as necessary for the efficient administration of water rights, noting that it 

ñdescribe[d] a long-standing system of allowing those who otherwise have water rights in the Reynolds Creek Basin to use excess water 

when it is available.ò  ICL II, 131 Idaho at 334, 955 P.2d at 113.  However, the Court also held that the provision did not establish a water 
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(7) Place of use 

Place of use of course refers to where the water diverted under the right is being beneficially used.  A statute 

provides that for irrigation purposes, a license shall give a description, by legal subdivisions, of the land irrigated.25  

Similarly, rights for industrial and commercial uses will  carry a specific description of the place of use. 

There are two broad examples where a more general description is acceptable.  The first is for municipal 

purposes.  (See discussion of the flexible ñmunicipal service areaò in section 23.D(5) at page 233.) 

The second exception is for certain irrigation water delivery organizations, such as canal companies and irrigation 

districts.  They may receive a generalized place of use description within which water diverted under the entityôs water 

rights may be moved freely from one irrigated parcel to another, both when they are obtaining licensed rights and when 

their rights are being adjudicated.  Idaho Code § 42-219 applies in the licensing context.  Idaho Code § 42-1411(2)(h) 

requires IDWR during an adjudication to determine ña legal description of the place of use; if one (1) of the purposes of 

use is irrigation, then the number of irrigated acres within each forty (40) acre subdivision, except as provided in section 

42-219.ò (emphasis added). 

The referenced exceptions are as follows: 

(5) For irrigation projects where the canals constructed cover an area of twenty-five 

thousand (25,000) acres or more, or within irrigation districts organized and existing as 

such under the laws of the state of Idaho é.It shall not be necessary to give a description 

of the land by legal subdivisions but a general description of the entire area under the 

canal system shall be sufficient. é. 

(6) For an irrigation project developed under a permit held by an association, company, 

corporation or the United States to divert and deliver or distribute surface water under 

any annual charge or rental for the beneficial use by more than five (5) water users in an 

area of less than twenty-five thousand (25,000) acres, the license issued shall be issued to 

the permit holder.  For the place of use description in the license issued for the irrigation 

project, it shall be sufficient to provide a general description of the area within which the 

total number of acres developed under the permit are located and within which the 

location of the licensed acreage can be moved provided there is no injury to other water 

rights. 26 

(8) Consumptive use quantity is not an element 

Another important dimension of water quantification is consumptive use, that is, the volume of water consumed 

in the course of use or otherwise made unavailable to other users.27  (Consumptive use is typically expressed as an annual 

                                                                                                                                                                                                                                  

right in the excess water because ñGeneral Provision 2 does not set forth a priority date, quantity, legal description of the place of use, 

nor any of the other elements of a water right.ò  ICL II, 131 Idaho at 333, 955 P.2d at 112.   

25 Idaho Code § 42-219. 

26 Idaho Code § 42-219(5) and (6) (emphasis supplied). 

27 The water code defines ñconsumptive useò and ñauthorized consumptive useò as follows:  ñóConsumptive useô means that portion 

of the annual volume of water diverted under a water right that is transpired by growing vegetation, evaporated from soils, converted to 

nonrecoverable water vapor, incorporated into products, or otherwise does not return to the waters of the state.  Consumptive use is not an 

element of a water right.  Consumptive use does not include any water that falls as precipitation directly on the place of use.  Precipitation 

shall not be considered to reduce the consumptive use of a water right.  óAuthorized consumptive useô means the maximum consumptive use 

that may be made of a water right.  If the use of a water right is for irrigation, for example, the authorized consumptive use reflects irrigation 

of the most consumptive vegetation that may be grown at the place of use.  Changes in consumptive use do not require a transfer pursuant to 

section 42-222, Idaho Code.ò  Idaho Code Ä 42-202B(1).   
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volume:  acre-feet per annum.)  Early in the SRBA process, the Legislature mandated that consumptive use be quantified 

as part of the adjudication of each right.  This requirement was repealed in 1997.28  

In 2004, the Legislature amended the water code to declare:  ñConsumptive use is not an element of a water 

right.ò29  This declaration reinforces the right of a water right holder to modify his or her use of the right (within the 

bounds of the water right) in a manner that increases the consumptive use.  (See discussion in section 14.E(4) at page 

135.)  The declaration that consumptive use is not an element of a water right does not mean that consumptive use is never 

considered, however.  It remains a vital part of measuring a water right in the transfer processðwhere water is transferred 

to a new use, consumptive use, typically, is the measure of the quantity of water that may be transferred without injury to 

others.  (See discussion of consumptive use in section 14.E(5) at page 135.) 

(9) Facility volume is not an element 

Earlier in the SRBA process, the Department took the position that water rights for fish farms should include a 

specification of facility volume in the ñremarksò section, describing the number and size of the ponds, raceways, 

settlement basins and the like that could be served by the licensed or decreed diversion rate (rate being the amount of flow 

per second, potentially on a 24-hour basis).  In other words, the facility volume was a statement of the maximum existing 

capacity of the operation, even though a larger capacity holding a larger volume of water could be served with the 

authorized diversion rate.  The Department did not view facility volume as a separate element, but rather as part of the 

specification of the elements of quantity, nature of use and place of use. 

SRBA District Court Judge Barry Wood rejected this approach in 1999, declaring that facility volume is not an 

element of a water right.30  The courtôs opinion was based on statutory construction of section 42-1411(2), which lists 

each of the elements of a water right that the Director is to describe in his report to the SRBA Court.  Because it does not 

list ñfacility volume,ò the court reasoned that it is not an element of a water right that will be decreed in the SRBA.  

Moreover, the court rejected the Departmentôs contention that a description of facility volume is necessary to a complete 

description of the quantity, nature of use and place of use elements.  The effect of this ruling was to allow expansion of a 

facility where the beneficial use takes place (for example, a fish propagation facility) while employing the same rate of 

diversion. 

The more interesting aspect of the decision is the courtôs forthright discussion of why the Department (or other 

water users) might want facility volume to be included in the description of a water right.  Such an element presumably 

would not benefit the water right holder, because its effect would be to limit the water right to the particular size of facility 

currently employed.  The implication of having a facility volume described is twofold.   

First, the water right holder arguably would be required to go through a change of water right proceeding every 

time additional raceways or other facilities were added (even though the diversion amount remains the same).  In other 

words, expanding the size of the facility could be seen as an improper ñenlargementò and would require the applicant to 

obtain a new junior priority right for the expansion.  Second, if the holder implemented a water delivery call against junior 

users, any cash mitigation that might be ordered might be limited to the capacity and output of the original facility, not the 

enlarged (and potentially junior) portion.31  The court rejected these principles.32 

                                                             
28 1997 Idaho Sess. Laws, ch. 374. 

29 2004 Idaho Sess. Laws, ch. 258 (codified at Idaho Code § 42-202B(1)). 

30 In Re SRBA Case No. 39576, Subcase Nos. 36-02708 et al, Order On Challenge (Consolidated Issues) of ñFacility Volumeò 

Issue and ñAdditional Evidenceò Issue, Idaho Dist. Ct. for the 5th Judicial District (SRBA) (Dec. 29, 1999) (Barry Wood. J.). 

31 By the way, there is no established precedent for awarding cash compensation in the context of a delivery call.  Ordinarily, the 

focus is on the obligation of the junior to deliver an appropriate quantity of mitigation water to the senior, or else be shut off.  Hence the term 

ñdelivery call.ò  Whether the Department has the authority to order monetary compensation, rather than water, is an open question.  Of 

course, parties may agree between themselves to resolve a dispute through such an arrangement.  Thus a senior might agree to subordinate 

her water right to a junior in exchange for a payment by the junior to the senior. 
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It is also extremely curious to the Court that it is IDWRôs position that if additional ponds 

were added to a facility for the purpose of pollution control, this would not be considered 

an increase in facility volume, but if the additional ponds or raceways were to actually 

grow fish in, it would be an increase in facility volume.  To this Court, this is at least a 

tacit admission by IDWR that its proposed facility volume remark has nothing to do with 

the quantity element, but is intended to directly deal with regulating production so that in 

the event of a future delivery call, and mitigation is sought, junior water users may be 

required to pay less.  This position is contrary to at least two fundamental principles of 

water law . . . . 

The court went on to note that it is improper to attempt to limit a fish farmer to a particular size of production 

facilities when, by analogy, a domestic right holder is not required to obtain a new water right when she expands the size 

of her home, when a farmer switches crops or seed varieties to produce more or higher valued product that consumes 

more water, or when a hydropower user adds additional generating capacity to an existing water flow.33 

The court did not mention other industrial uses, but the implication of his decision is apparent there too.  Thus, a 

description of the internal workings of an industrial facility is not part of a water right.  Consequently, for instance, a 

microchip producer might upgrade its facilities, enabling it to produce twice the quantity of product with the same amount 

of water, without changing its water right.34 

C. Diversion requirement 

The rule as traditionally stated is that a water right requires a ñdiversion to a beneficial use.ò35  That is, it is 

necessary to artificially remove (or impound) water to obtain a legally protected right to its use.  However, Idahoôs 

Supreme Court has ruled that the state constitution does not require a diversion where none is necessary to accomplish the 

beneficial use.  It is as yet unclear whether instream flow rights can be established in Idaho outside of Idahoôs rather 

restrictive minimum stream flow statute.36 

D. Beneficial use - generally 

Under Idahoôs Constitution, an appropriation of water must be for a ñbeneficial use.ò37  It is often recited that 

beneficial use is ñthe basis, the measure and the limitò of any water right.  United States v. Pioneer Irrigation Dist., 144 

Idaho 106, 111, 157 P.3d 600, 605 (Schroeder, C.J.).  Indeed, Congress included this statement of the rule in the federal 

reclamation law.38  The concept arises from the fact that a water right is not a right to the water itself, but rather is a right 
                                                                                                                                                                                                                                  

32 Wood Opinion at 9. 

33 There would appear to be some limits to expansion in at least some circumstances.  For example, adding electric generating 

capacity presumably is permissible so long as the right holder does not increase the amount of water diverted through the penstocks.  

However, an increase that requires a higher rate of flow presumably would not be allowed without obtaining a new water right. 

34 The court also did not address the situation where the expansion could entail an increase in annual diverted volume and 

potentially cause injury.  This could happen, for example, where a 2 cfs diversion (a well, for example, or a pump in a stream) historically 

was used an average of 14 hours per day for a particular commercial enterprise, but after facility enlargement it was used at this rate for 20 

hours per day.   

35 The diversion requirement is explored more fully in the Section on instream flows, see part 23.E beginning on page 251. 

36 Idahoôs instream flow law is codified at Idaho Code ÄÄ 42-1501 to 1505.  (See discussion in section 24.C at page 283.) 

37 Idaho Const. art. XV, § 3 (ñThe right to divert and appropriate the unappropriated waters of any natural stream to beneficial uses, 

shall never be deniedé.ò).  The Legislature has declared:  ñThe appropriation must be for some useful or beneficial purpose, and when the 

appropriator or his successor in interest ceases to use it for such purpose, the right ceases.ò  Idaho Code Ä 42-104.   

38 This phrase appears in various places in western water law, and is perhaps the best succinct statement of the fundamentals of the 

prior appropriation doctrine.  Congress included it as an express directive in section 8 of the Reclamation Act of 1902, 32 Stat. 388, 390.  See 

Wells A. Hutchins, Idaho Law of Water Rights, 5 Idaho L. Rev. 1, 39 (1968) (an appropriator is held to the quantity of water he is able to 
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to use water owned by the people of the state.39  In legal parlance, a water right is a ñusufructuaryò right.  Thus, regardless 

of what the right holder may believe his right to be, and regardless of what the rightôs license, decree or other 

documentation proclaims, the extent of the right is limited to that amount which has actually been placed to beneficial 

use,40 and the extent to which a prior right may be enforced as against a subsequent right is limited to the amount that 

actually is required by the senior.41  Thus, ñpaperò water rights in Idaho are subject to challenge, and likely cannot be 

changed or transferred to a new place of diversion or use, because they are not being put to beneficial use.42  , Quite 

simply, to the extent of non-use they are not water rights. 

Idahoôs constitution, like those of most Western states, names only a few beneficial uses for which water may be 

appropriated:  agriculture, domestic uses, manufacturing, mining and hydropower.43  However, the Idaho Supreme Court 

has ruled that this is not an exclusive list. 

With the exception of those uses elevated to beneficial status by Article 15, § 3, of the 

Constitution, the concept of what is or is not a beneficial use must necessarily change 

with conditions.  . . .  The notion of beneficiality must include a requirement of 

reasonableness. 

State of Idaho, Depôt of Parks v. IDWR, 96 Idaho 440, 447, 530 P.2d 924, 931 (1974) (Bakes, J. concurring). 

While it is well established in western water law that an appropriation of water must be 

made for a óbeneficial use,ô nevertheless in Idaho at least the generic term óbeneficial useô 

has never been judicially or statutorily defined. 

Depôt of Parks, 96 Idaho at 443, 530 P.2d at 927. 

Recent Idaho statutes have defined a few specific uses as beneficial.44  However, the generic term has never been 

statutorily defined.   

                                                                                                                                                                                                                                  

apply to a beneficial use at a particular time, within the limit of his appropriation); 3 Kinney on Irrigation, § 1579 (2d ed. 1912) (no one is 

entitled to have a priority adjudged for more water than he has actually appropriated, nor for more than he actually needs);  2 Waters and 

Water Rights § 17.03(b) (1991); Trelease, The Concept of Reasonable Beneficial Use in the Law of Surface Streams, 12 Wyo. L. J. 1 (1956) 

(actual beneficial use is the measure of the right, and the right is not protected from loss by wasteful over-application); Golzé, Reclamation in 

the United States 95 (1961) (an essential part of the appropriation doctrine is the requirement that water be put to beneficial use, and if 

beneficial use lags, the right may be lost); Meyers, Tarlock, Corbridge & Getches, Water Resource Management 282 (3rd ed. 1988) (the 

concept that beneficial use is the basis, measure and limit of an appropriative right is recognized by state constitutions, statutes and judicial 

decisions throughout the Western states). 

39 Coulsen v. Aberdeen-Springfield Canal Co., 39 Idaho 320, 323-24, 227 P.29 (1924). 

40 See e.g., Graham v. Leek, 65 Idaho 279, 144 P.2d 475 (1943); Albrethsen v. Wood River Land Co., 40 Idaho 49, 231 P. 418 

(1924) (decree is evidence of beneficial use of the right only as of the date of the decree). 

41 American Falls Reservoir District No. 2 v. IDWR (ñAFRDò), 143 Idaho 862, 154 P.3d 433 (2007) (Trout, J.). 

42 See e.g., Hillman v. Hardwick, 3 Idaho 255, 28 P. 438 (1891). 

43 Idaho Const. art. XV, § 3. 

44 For instance, Idahoôs Ground Water Recharge Act expressly states that ñthe appropriation and underground storage of water . . . 

for purposes of ground water recharge shall constitute a beneficial use.ò  Idaho Code ÄÄ 42-4201(2), 42-4201A(2) (repealed in 2009); see 

also, Idaho Code § 42-234(2).  In a similar vein, in 1996, the Legislature addressed the issue in the context of municipal water rights.  

Municipal Water Rights Act of 1996, Idaho Code § 42-222 (ñA water right held by municipal provider to meet reasonably anticipated future 

needs shall be deemed to constitute a beneficial use . . . .ò).  In a third example, the Legislature has declared certain instream uses to be 

beneficial.  Idaho Code §§ 42-1501 to 42-1505. 
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The case law has filled in the constitutional and statutory gaps.  For example, Idaho Supreme Court decisions and 

water right licenses issued by the Idaho Department of Water Resources have approved fish and wildlife habitat, 

aesthetics, recreation and similar purposes as beneficial uses in Idaho.45  Today, the idea that only certain types of use are 

ñbeneficialò is little more than an historic relic.46  The plain trend is toward recognition that, so long as the use serves 

some purpose and is not inherently wasteful, it probably qualifies as a beneficial use. 

E. Beneficial use - storage rights 

It is also well established that storage of water in a reservoir is beneficial, so long as the storage water is 

appurtenant to an identifiable area and used (either within the reservoir or after release) for a beneficial use, such as 

irrigation, hydropower, municipal, or recreation purposes.47   

In Idaho, storage rights are licensed or decreed with multiple ñpurpose of useò components.  On-stream irrigation 

reservoirs will typically contain one or more ñpurpose of useò couplets such as: 

¶ ñirrigation storageò and ñirrigation from storageò 

¶ ñpower storageò and ñpower from storageò 

¶  ñstreamflow maintenance storageò and ñstreamflow maintenance from storage.ò   

¶ ñstockwater storageò and ñstockwater from storageò 

¶ ñwildlife storageò and ñwildlife from storageò 

                                                             
45 Judge Melanson, then of the SRBA Court, issued a ruling in a basin-wide issue confirming:  ñUnder Idaho law, any person may 

establish a diversionary water right, including to and from storage, for aesthetic, recreational or wildlife purposes.ò  In re SRBA, Case No. 

39576, Idaho Dist. Ct., Fifth Jud. Dist. (Basin-Wide Issue No. 00-91014, Amended Consent Decree, Feb. 25, 2009) 

46 An example of such a ñrelicò is Empire Water and Power Co. v. Cascade Town Co., 205 F. 123 (8th Cir. 1913), in which a 

federal court applying Colorado law denied an instream flow water right to a resort community build around a natural waterfall.  ñ[W]e think 

complainant [the town] is not entitled to a continuance of the falls solely for their scenic beauty.  The state laws proceed upon more material 

lines.  . . .  It may be that if the attention of the lawmakers had been directed to such natural objects of great beauty they would have sought to 

preserve them, but we think the dominant idea was utility, liberally and not narrowly regarded, and we are constrained to follow it.ò  Id. at 

129.  Certainly utilityðbeneficial use, to be preciseð is the dominant idea.  It would follow that a diversion to a useful aesthetic purpose, 

such as golf course ponds or artificial trout streams in a community, would meet this test.  Likewise other recreational uses such as snow-

making at ski resorts.  None of these is expressly provided for in statute. 

47 In the irrigation context, storage is seen as protection against recurring drought and as a source of supplemental supply for 

appropriators whose natural flow rights may not provide them enough to complete the irrigation season.   

ñThe supreme court held in 1941 that the maintenance of a dam, under permit from the Department of Reclamation [now the Idaho 

Department of Water Resources], for the storage of flood and winter-flow waters, could not constitute a wrongful interference with decreed 

rights on the stream, provided the owner of the dam released during the irrigation season the quantities of water necessary to supply the 

decreed rights.ò  Wells A. Hutchins, The Idaho Law of Water Rights, 5 Idaho L. Rev. 1, 45 (1968) (citing Knutson v. Huggins, 62 Idaho 662, 

115 P.2d 421 (1941).) 

Several western states limit the amount of water which may be stored under the ñone-fill ruleò which allows a reservoir to be filled 

only once per irrigation season.  City of Westminster v. Church, 445 P.2d 52 (Colo. 1968); Orchard City Irrigation Dist. v. Whitten, 361 P.2d 

130 (1961).  The refill issue is being litigated in Idaho as of this writing.  A&B Irrigation Dist. v. State, 157 Idaho 385, 336 P.3d 792 (2014) 

(Burdick, C.J.) spawned other litigation, appeals from which are underway. 

ñThe storage of water for future uses has long been held to be a beneficial use.ò Robert E. Beck, 1 Waters and Water Rights, § 13.03 

at 144 (1991) (citations omitted); ñInitially, the system relented on this proposition [requiring immediate use] only with reference to the 

building of reservoirs to catch otherwise unusable seasonal flows and floodwaters.  . . .  Now, of course, municipalities are allowed to acquire 

supplies for projected future use; indeed, in many instances are required to, for long-term growth.ò  Robert E. Beck, 1 Waters and Water 

Rights, § 12.03(c)(2) at 108 (1991) (citations omitted); Samuel C. Wiel, Water Rights in the Western States § 378 at p. 410 (1911); 45 Am. 

Jur. 2d Irrigation § 38 (1969).  But see, Jicarilla Apache Tribe v. United States, 657 F.2d 1126 (10th Cir. 1981) (Albuquerqueôs storage of 

San Juan/Chama water for 40 years was not a beneficial use due to evaporation losses.). 
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A single storage right may have more than one of these couplets of purposes listed. 

The first purpose (e.g., ñirrigation storageò) describes the right to store the water in the reservoir.  The second 

(e.g., ñirrigation from storageò) describes the right to release the water from the reservoir for that stated beneficial use. 

Holders of storage rights may also release water for purposes not listed on the right, such as flood control, 

reservoir maintenance, or other emergencies.  Whether such released water ñcountsò toward the fill of the storage right is 

the subject of litigation as of this writing. 

In some instances, a reservoir may also have a stand-alone purpose of use, such as ñrecreation storage,ò that does 

not have any associated purpose corresponding to release of the water from the reservoir.   

Each purpose of use will have an associated period of use.  For example, the period of use associated with 

ñirrigation storageò is typically year round (reflecting the right to ñdivertò and retain the water within the reservoir any 

time it is legally and physically available), while the period of use associated with ñirrigation from storageò is limited to 

the irrigation season.   

Likewise, each purpose of use will have an associated quantity.  In virtually all instances, however, these storage 

and release from storage purposes are quantified solely in terms of annual volume (acre-feet).  The absence of a rate of 

flow reflects the fact that on-stream storage rights are allowed to store all physically and legally available water reaching 

the reservoir.  In other words, an on-stream reservoir is required to bypass only water that downstream rights are entitled 

to divert. 

Off-stream reservoirs (such as Lake Lowell) are licensed and decreed in a similar manner, with one critical 

distinction.  In addition to the purposes of use described above (which are quantified in annual volume), they will display 

an additional purpose of use called ñdiversion to storageò that is quantified in terms of an instantaneous flow rate (cfs).  

This purpose of use describes the right to divert the water from the stream (or, in some cases, ground water) to the off-

stream reservoir.  Thus, a key difference between an on-stream reservoir and an off-stream reservoir is that on-stream 

reservoirs are authorized to divert all water that is physically available in the stream and not required to satisfy other water 

rights, while off-stream reservoirs (like other natural flow and ground water rights) are limited to a particular rate of flow. 

At that time of licensing, each purpose of use must be proven separately.  The ñstorageò and ñdiversion to 

storageò components may be proven simply by showing the quantity of water that has been diverted to the reservoir.48  In 

contrast, the ñrelease from storageò component (e.g., ñirrigation from storageò) must be proven by showing actual 

application to the end beneficial use.   

Thus, if an irrigation reservoir stored water, but, at the time of licensing, had never actually used any of that water 

for irrigation, the license would be denied because ñirrigation from storageò purpose had not been shown.  Mere storage of 

water without an ultimate beneficial use is an insufficient basis to establish a water right.  See, Jicarilla Apache Tribe v. 

United States, 657 F.2d 1126 (10th Cir. 1981) (Albuquerqueôs storage of San Juan/Chama water for 40 years was not a 

beneficial use due to evaporation losses.). 

F. Duty of water 

Closely related to the rule of beneficial use is the concept of ñduty of water,ò which is that amount of water 

reasonably necessary to achieve the purpose for which the water was appropriated, and no more.  The rather odd phrase 

ñduty of waterò is understood more easily in the context of the following quotation from an early Idaho case:  ñIt is a 

cardinal principle established by law and the adjudications of this court that the highest and greatest duty of water be 

                                                             
48 The same terms, ñdivertò or ñdiversionò are used to describe water entering both on-stream and off-stream reservoirs.  Thus, for 

an on-stream reservoir, IDWR considers all water entering the upper end of the reservoir that the right holder is not obligated to release to 

satisfy downstream rights to be ñdivertedò to the reservoir and, hence, accrued toward the fill of that storage right.  This issue, however, is 

being litigated as of this writing.   
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required.  The law allows the appropriator only the amount actually necessary for the useful or beneficial purpose to 

which he applies it.ò  Munn v. Twin Falls Canal Co., 43 Idaho 198, 207, 252 P. 865 (1926). 

Each water right is limited by its ñduty of waterò even though the license, decree, or other basis for the right may 

not quantify that amount.  For instance, a person might hold a license for a right to divert 10 cfs to irrigate a particular 

piece of land.  Nevertheless, a competing user could argue that this rate of diversion is more than reasonably required.  In 

making this argument, the other user would contend that the quantity stated in the first userôs licensed right exceeded the 

duty of water and his diversion should be cut back to that duty.  Such a challenge would arise ordinarily in a change or 

transfer proceeding, in a delivery call situation, or in a general adjudication.49   

The duty of water concept ordinarily applies in the agricultural irrigation context and is often expressed in terms 

of cfs of diversions from the source per irrigated acre.50  Some have suggested it has no application outside that context.51 

In Idaho, a statutory presumption regarding the duty of water has been codified.  ñ[N]o one shall be authorized to 

divert for irrigation purposes more than one cubic foot of water per second of the normal flow for each fifty (50) acres of 

land to be so irrigated, or more than five (5) acre feet of stored water per annum for each acre of land to be so irrigated, 

unless it can be shown to the satisfaction of the department of water resources that a greater amount is necessary.ò52  This 

amounts to one ñminerôs inchò of water per acre.53  Thus, for example, if a farmer irrigates 200 acres, the state will 

presume the duty of water not to exceed diversions of 200 x 0.02 = 4 cfs, absent a showing that more is needed.  

Incidentally, diverting at constant rate of one minerôs inch throughout a 200-day irrigation season yields nearly eight acre-

feet of diversions.  Because annual consumptive use by crops in Idaho typically is less than three acre-feet, the inch-per-

acre target is ample, and in many cases likely more than needed.  Indeed, Idaho irrigators using wells and sprinklers 

typically divert little more than the consumptive amount. 

The duty of water will include a reasonable amount of seepage, evaporation and ditch carriage loss, and can vary 

from place to place depending on conditions.  In addition, the one-inch-per-acre presumption can be overcome by 

evidence that more (or less) water is reasonably needed.  For instance, a user could obtain a water right for diversions of 

11 cfs if he could demonstrate that 10 cfs was required for application to his 500 acres and an additional 1 cfs was lost in 

transporting the water to the fields.  Note that the water right is measured at the point of diversion.  Only a portion of the 

water diverted under a userôs water right, perhaps 50 percent, is actually consumed beneficially in many agricultural 

settings.  As indicated above, canal diversions almost always are much higher per acre than ground water diversions. 

The duty of water and beneficial use requirements both are central concepts in the corollary rule of Western water 

law that a water right does not include the right to waste water.  In addition, the courts and legislatures of many Western 

states, Idaho among them, have announced that encouraging (or requiring) ñmaximum utilizationò (or ñoptimum useò) and 

efficiency also are legitimate subjects of state regulation.54  This makes sense.  The constitutional requirements of priority 

and beneficial use alone lay a broad foundation for these concepts. 

                                                             
49 Presumably, a challenge based on duty of water also could arise where the complaining party asserts that an appropriator is 

diverting more than a reasonable duty during a particular time period (such as in the early or late season, when less water might be needed).  

Such a challenge would essentially be an assertion that the appropriator is wasting water. 

 
50 ñThe duty of water in the Payette River Drainage is generally based on not more than 0.02 cfs per acre with consideration given 

for reasonable losses incurred.  . . .  [T]he duty of water under the decree is 0.0167 cfs per acre (1.6 cfs/96 acres = 0.0167).ò  Dovel v. 

Dobson, 122 Idaho 59, 65, 831 P.2d 527, 533 (1992) (Justice McDevitt dissenting). 

51 ñWater duty is limited to agricultural uses.ò  A. Dan Tarlock, Law of Water Rights and Resources, § 5:66. 

52 Idaho Code § 42-202; see also Idaho Code § 42-220 (repeating the requirement in the context of issuance of water right licenses). 

53 A minerôs inch is a flow rate equal to 9 gallons per minute.  Under the Idaho standard, there are fifty minerôs inches in a cubic 

foot per second (ñcfsò); thus, a minerôs inch is also expressed as 0.02 cfs. 

54 See discussion of maximum utilization and optimum use in section 6.F at page 51.   
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G. Measurement 

Water users are required to maintain headgates or other controlling works at the point of diversion suitable to the 

Department of Water Resources.55  Water users must monitor and report their water usage only if there is a specific 

requirement to do so imposed by the Department.  Such requirements, if they exist, are typically shown as a condition of 

the water right.56   

In 1995, the Idaho Legislature authorized the Director to divide the state into water measurement districts to carry 

out the water measuring requirements of Chapter 7, Title 42, Idaho Code.  The Director of IDWR issued an order on 

October 24, 1996, creating three water measurement districts covering the Eastern Snake Plain Aquifer in southern Idaho.  

Another has been added in the Big Wood River basin.  

Increasingly, the Department is requiring the installation of more sophisticated measuring devices as a condition 

of new appropriations and transfers. 

H. Water storage 

(1) Overview 

In the case of natural flow surface water rights and ground water rights, water typically is applied to beneficial use 

as soon as it is diverted from its natural source.57  In other instances, a user may desire to store water for later use.  Water 

rights also may be obtained for stored water in either an on-stream or off-stream storage facility.  A storage right is 

obtained just like any other.  Even the same application form is used.  (Of course, dam construction requires other permits 

as well as water rights.)  See discussion in section 3.D at page 28 regarding storage of water as a beneficial use.   

Compared to building a natural flow diversion facility, construction of a reservoir typically involves a 

considerably larger engineering effort.  There are two basic advantages of owning a reservoir.  First, a reservoir is capable 

of capturing flood flows during the pre-irrigation-season runoff period, even though a riverôs irrigation season flows may 

be fully allocated to senior natural flow rights.  This is one reason why, historically, natural flow rights were developed 

first, and storage came later.  Second, large storage reservoirs almost always are designed to hold water over for future dry 

years, thus providing a more reliable supply than natural flow. 

After water to fill a storage right is captured ñin priorityò (often during peak flows or in the winter when irrigation 

natural flow rights are not allowed to divert), the holder of the right is entitled to release that quantity of flow pursuant to 

the terms of the storage right to serve beneficial uses.  Stored water released from a reservoir may even be delivered past 

the headgates of unfilled senior natural flow rights.  (See illustration in Storage Example 1.)  Thus, the rights to stored 

water can give the user considerable flexibility.   

Many water users rely on a combination of storage and natural flow rights.  They use their natural flow rights as 

their primary source of supply when available, and then increasingly turn to their storage as the natural flow supply 

diminishes through the course of the year.  Absent speculation, hoarding or other potential abuses, storage water not 

needed during one season may be carried over to subsequent years.58 

When an on-stream reservoir is involved, the entitlement to ñdivertò describes the circumstances under which the 

dam is allowed to pass less water than is flowing into the reservoirðin other words, store water.  The dam must release 
                                                             

55 Idaho Code § 42-701. 

56 Idaho Code § 42-701.   

57 Aquifer Storage and Recovery (ñASRò) and Public Betterment Aquifer Recharge (ñPBARò) projects would be exceptions to this.  

See Section 8.B at page 66. 

58 Rayl v. Salmon River Canal Co., 66 Idaho 199, 201, 157 P.2d 76, 77 (1945) (Givens, J.); American Falls Reservoir District No. 2 

v. IDWR (ñAFRDò), 143 Idaho 862, 154 P.3d 433 (2007) (Trout, J.). 
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enough water (but no more than is flowing in upstream) to meet all senior demands downstream.  When there is more than 

enough natural flow entering the reservoir to meet downstream senior demand, and provided the storage right is not 

limited to a specifically designated storage season, then the reservoirôs storage water right is ñin priorityò and it may store 

the excess. 

No separate water right is required to release water from a reservoir.  That may be done at the holderôs option (so 

long as it is for the authorized beneficial use). 

The Department follows the rule common throughout the West that a reservoir may only be filled once a year 

(unless the water right expressly authorizes or requires continuous or multiple fills to be fully satisfied).  There is no Idaho 

statute on this point, but the Department has implemented the one-fill rule via a requirement in applications for water 

appropriations.59 

(2) The 24-hour fill policy  

As a matter of administrative ease, the Department does not require very small reservoirs to obtain storage rights.  

The Departmentôs rule of thumb is that if the facility can be filled in twenty-four hours, based on the authorized direct 

diversion rate of a natural flow or ground water right, then no separate storage right is required.60  This simplifies the 

application process for farms, ranches, dairy operations, subdivisions, and the like that often make use of small holding 

tanks, ponds and other storage facilities. 

The twenty-four hour rule recently was reduced to writing in 2003.  Norman C. Young, IDWR, Administratorôs 

Memorandum ï Permitting Requirements for Ponds, at 3 (Feb. 28, 2003) (reproduced under Appendix O).  The relevant 

portion of the Memorandum states: 

A water right permit is not required to construct and use a pond or ponds that are part of a 

system used to distribute and use water in accordance with a valid water right if the pond 

or ponds do not impound a larger volume of water than authorized for diversion within a 

24-hour period under the water right or rights associated with the project.  One example 

would be a pond constructed as part of an irrigation system to provide a higher rate of 

flow over a short period of time as required in some border irrigation systems. 

In a recent decision, an IDWR hearing officer applied the rule with this explanation: 

Nonetheless, IDWR has recognized the need for short-term storage for irrigation sets of 

duration less than 24 hours.  The shorter, more concentrated irrigations are necessary for 

golf courses, where irrigation during playing hours would frustrate the purpose of the 

irrigation.  In addition, homeowners may also concentrate irrigation during shorter 

periods of the day.  To accommodate the need for short-term storage, IDWR has allowed 

water to be delivered to storage by a direct flow water right, but has limited the storage to 

the volume of water that can be accrued by the direct flow authorized for a period of 24 

hours. 

IDWR Preliminary Order, Application for Amendment of Permit 95-9045, ¶ 13 at 6 (June 4, 2007). 

I. Preferences 

See discussion in section 42.B at page 471. 

                                                             
59 ñImpoundment (storage) applications shall show the maximum acre-feet requirement per year which shall not exceed the storage 

capacity of the impoundment structure unless the application describes a plan of operation for filling the reservoir more than once per year.ò  

IDAPA 37.03.08.035.03.b.v. 

60 A. Lynne Krogh-Hampe, Injury and Enlargement in Idaho Water Right Transfers, 27 Idaho L. Rev. 249, 284 (1990).  See also 

Norman C. Young, IDWR, Administratorôs Memorandum ï Application Processing No. 67, at 3 (reproduced as Appendix O). 
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J. Water quality as part of water right holderôs interest 

The prior appropriation doctrine deals primarily with the allocation of water quantity, not quality.  Protection of 

water quality is left largely to other state and federal laws and regulatory bodies.61  To a limited extent, however, some 

courts have recognized the right of an appropriator of water to bar other water right users from polluting a common water 

source.  Professor Davis summed up these authorities as follows:62 

Prior appropriation waste discharge cases hold that a senior appropriator cannot expect to 

retain natural quality of flow, but must expect some deterioration in quality by the 

activities of upstream junior appropriators.  However, he is entitled to be free from 

unreasonable interference with the fair enjoyment of his prior appropriative right by 

material deterioration of water quality. 

In 1939, the Idaho Supreme Court offered the following summary of the law on the subject of water quality under 

the prior appropriation doctrine:63 

Numerous authorities announce the doctrine that while a proper use of the water of a 

stream for mining purposes necessarily contaminates it to some extent, such 

contamination or deterioration of the quality of the water cannot be carried to such a 

degree as to inflict substantial injury upon another user of the waters of said stream.  

[Citations omitted]  We believe the rule stated in Arizona Copper Co. v. Gillespie, 12 

Ariz. 190, 100 P. 465, 470; Id., 230 U.S. 46, 33 S. Ct. 1004, 57 L. Ed. 1384, is controlling 

in this case, namely:  ñWe do not mean to say that the agriculturist may captiously 

complain of a reasonable use of water by the miner higher up the stream, although it 

pollutes and makes the water slightly less desirable, nor that a court of equity should 

interfere with mining industries because they cause slight inconveniences or occasional 

annoyances, or even some degree of interference, so long as such do no substantial 

damage.ò [Emphasis by Court.]  

ñWhat deterioration in quality would injuriously affect the water for irrigation, and 

whether or not the deterioration to which the defendant company subjected the waters in 

question injured the land of the plaintiff, were matters of fact;ò Montana Company v. 

Gehring, supra.   

The Departmentôs rules for new water right appropriations establish this criteria:64 

The quality of the water available to the holder of an existing water right is made 

unusable for the purposes of the existing userôs right, and the water cannot be restored to 

usable quality without unreasonable effort or expense. 

There has been little further litigation on the subject, and the above statements continue to provide the most 

complete expression of the law in Idaho.   

Idahoôs protection of water quality as a component of a water right has support from other states, as well.65 

                                                             
61 ñThe Department of Health and Welfare continues to have the primary responsibility for policing water quality control in this 

state.ò  Shokal v. Dunn, 109 Idaho 330, 341, 707 P.2d 441, 452 (1985). 

62 Peter N. Davis, Protecting Waste Assimilation Streamflows by the Law of Water Allocation, Nuisance, and Public Trust, and by 

Environmental Statutes, 28 Nat. Resources J. 357, 368-69 (1988). 

63 Ravndal v. Northfork Placers, 60 Idaho 305, 311-12, 91 P.2d 368 (1939). 

64 IDAPA 37.03.08.045.01.a.iii. 

http://www.westlaw.com/Find/Default.wl?rs=++++1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1913100531
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K. Priority of right:  simple graphic examples 

On the following pages, we set out some simple graphic examples demonstrating the operation of the priority 

system in a surface water context.  

 

 

                                                                                                                                                                                                                                  
65 ñJurisdictions disagree whether a downstream junior appropriator must accept degraded water quality resulting from a senior 

appropriatorôs use.  A California court held that the junior user takes the water as he finds it, both in quantity and quality; pollution resulting 

from a senior userôs lawful use is considered part of his use.  By contrast, a Colorado court held that by rendering the watercourse unfit for 

diversionary uses by a junior user, a polluting senior user had unlawfully appropriated the entire flow of the watercourse.  The senior user had 

not only appropriated the water he diverted, but also the entire flow left in the stream by rendering it unfit for their use.  Courts in most 

western states have not determined the water quality rights of junior appropriators.ò  Peter N. Davis, Protecting Waste Assimilation 

Streamflows by the Law of Water Allocation, Nuisance, and Public Trust, and by Environmental Statutes, 28 Nat. Resources J. 357, 369 

(1988) (footnote citations omitted).  A Colorado case dealing with the quality-quantity issue is Concerning the Application for Plan for 

Augmentation of the City & County of Denver (City of Thornton v. City & County of Denver), 44 P.3d 1019 (Colo. 2002). 
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4. WATER USES THAT DO NOT REQUI RE A WATER RIGHT  

A. Firefighting  

The Department has long recognized that diversion of water from a natural water body to fight an existing fire 

does not require a water right.  (As noted below, this is now codified.)  However, routine sprinkling of water to maintain a 

vegetative barrier against fires is not considered fighting an existing fire and would require a water right. 

Similarly, water stored for another purpose may be used to fight and existing fire.  However, storage of water 

specifically for firefighting purposes would require a storage right just like any other storage of water. 

In 1998, the Idaho Supreme Court approved the Departmentôs inclusion of a general provision in all water rights 

decreed by the SRBA stating that the right may be used for firefighting.  A&B Irrigation Dist. v. Idaho Conservation 

League (aka Basin-Wide Issue 5) (ñICL IIIò), 131 Idaho 411, 415-16, 958 P.2d 568, 572-73 (1998) (McDevitt, J.).  

Indeed, the condition provides that any water, with our without a water right, may be used for firefighting.   

The firefighting exemption was later codified, Idaho Code § 42-201(3)(a), along with an exemption for certain 

minor diversions for forest practices (such as dust abatement), Idaho Code § 42-201(3)(b).   

IDWRôs guidance documents on both RAFN66 and non-RAFN67 water rights provide that municipal ground water 

or natural flow water rights may not be obtained based on firefighting use.  (See discussion in section 23.D(8)(c) at page 

241 and section 23.D(8)(e) at page 246.)  In other words, in quantifying a municipal water right, the quantity may not 

include a component for firefighting.  The reason is that, as noted above, no water right is needed to fight an existing fire.  

Of course, a water right is required to store water to fight a future fire.68 

On the other hand, any person, including a municipal provider, may obtain a non-municipal water right 

specifically for the purpose of firefighting.  Such a right might be used not only to fight active fires, but to test diversion 

of water for fire flow testing.  Such a right would constitute a property right with a priority right, and, presumably, under 

the right circumstances, such a right could later be transferred to another use.  Since such a right is a non-municipal (and, 

hence, non-RAFN) right, it must be based and quantified upon present need, not future need. 

B. Land application of wastewater  

In 2012, the Legislature enacted an additional exemption allowing municipalities, municipal providers as defined 

by Idaho Code § 42-202B, sewer districts, or a regional entities operating publicly owned wastewater treatment works to 

collect, treat, store, and dispose of effluent or stormwater where doing so ñin response to state or federal regulatory 

requirements.ò  Idaho Code § 42-201(8).  See discussion in section 19.D(8)(b) at page 200. 

                                                             
66 Mat Weaver, Memorandum ï Application Processing No. 74, Permit Processing No. 20, License Processing No. 13, Transfer 

Processing No. 29 (Mar. 16, 2015) (replacing Nov. 15, 2014 and Nov. 13, 2013 versions) (ñRAFN Handbookò) (reproduced in Appendix M).   

67 Jeff Peppersack, Administratorôs Memorandum ï Application Processing No. 18, Licensing No. 1 (Oct. 19, 2009) (ñPeppersack 

Memoò) (reproduced in Appendix M). 

68 Presumably, the Department would make an exception and allow a municipal right for firefighting if it could be shown that the 

water would not be phycically present but for the existence and administration of the water right.  That, however, would be an exceptional 

situation.  
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5. FORFEITURE AND ABANDONMENT  

A. Overview 

Because beneficial use is the basis for a water right, the failure to use a right, or a part of it, can result in its loss.  

Note how different this is from other forms of property.  One does not forfeit ownership of a piece of land simply because 

he lets it sit vacant.  But this is exactly what can happen to an unused water right; again, it is a right whose very existence 

is based on beneficial use.  In other words, under the prior appropriation doctrine forfeiture is the other side of the 

beneficial use coin. 

Water rights may be lost in several ways, the primary methods being forfeiture (an objective statutory rule) and 

abandonment (a common law doctrine based on subjective intent).  Both rules operate throughout the West.  Water rights 

lost through either abandonment or forfeiture revert to the state as unappropriated water and are either subject to further 

appropriation or serve to satisfy the rights of existing junior appropriators from the same water source.  Jenkins v. State 

Depôt of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982).  This does not mean that, say, a forfeited 1871-priority 

water right can be picked up and diverted under that priority by another water user.  Rather, by eliminating this right from 

the priority line, more junior rights effectively ñmove up the ladderò or become that much more reliable because they have 

fewer senior rights in front of them. 

There has been a trend in Idaho, as in some other Western states, to avoid strict enforcement of the forfeiture 

statute, and several exceptions have been enacted in recent years.  This is an interesting development given the increasing 

demands for water.  Nevertheless, statutes and case law have increasingly provided the means by which an appropriator 

who has no present need for water, and no present ability to place it to beneficial use, still may retain the water right.  On 

the other hand, any transfer of a water right, or any attempt to curtail other rights to serve it, still must answer to its actual 

beneficial use.  See, e.g., American Falls Reservoir District No. 2 v. IDWR (ñAFRDò), 143 Idaho 862, 154 P.3d 433 

(2007) (Trout, J.). 

A detailed discussion of forfeiture in Idaho is found in Peter R. Anderson, Why Does Idahoôs Water Law Regime 

Provide for Forfeiture of Water Rights?, 48 Idaho L. Rev. 419 (2012). 

B. Common law abandonment 

Abandonment is a common law principle long recognized by western courts.  Abandonment of a water right 

requires (1) an intent to give up the right, and (2) an actual relinquishment or surrender of the right.  Jenkins v. State Depôt 

of Water Resources, 103 Idaho 384, 647 P.2d 1256 (l982); Sears v. Berryman, 101 Idaho 843, 623 P.2d 455 (l981); and 

Gilbert v. Smith, 97 Idaho 735, 552 P.2d 1220 (l976). 

The ñactual relinquishment or surrenderò does not require a declaration other affirmative act.  Rather it refers to 

the relinquishment of possession, i.e., the physical act (or non-action) of not using the water. 

As Samuel Wiel put it: 

 To constitute abandonment, properly speaking, there must be a concurrence of act 

and intent, the relinquishment of possession, and the intent not to resume it for a 

beneficial use, so that abandonment is always voluntary, and a question of fact. 

 It has been said:  ñTo constitute an abandonment of a water-right, there must be a 

concurrence of the intention to abandon it and the actual failure in its use.ò  

Samuel C. Wiel, 1 Water Rights in the Western State § 567 (1911) (cited as authority in Gilbert v. Smith, 97 Idaho 735, 

738, 552 P.2d 1220, 1223 (1976)). 

The standard of proof is high.  ñIntent to abandon must be proved by clear and convincing evidence of 

unequivocal acts, and mere non-use of a water right, standing alone, is not sufficient for a per se abandonment.ò  Jenkins 

v. State Depôt of Water Resources, 103 Idaho 384, 388-89, 647 P.2d 1256, 1260-61 (l982).  ñSuch intent may be 
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evidenced by non-use for a substantial period of time, but mere non-use is not a per se abandonment.ò  Gilbert v. Smith, 

97 Idaho 735, 738, 552 P.2d 1220, 1223 (1976). 

The ñabandonmentò doctrine still applies in Idaho.  However, it rarely is encountered because the requisite proof 

of a mental state (i.e., the intent to abandon) can be difficult to make. 

C. The forfeiture statute 

Idahoôs water code has long contained a provision declaring that if a water right is not placed to beneficial use for 

a period of five years, it is ñforfeitedòðregardless of the ownerôs intent.69  Section 42-222(2) provides, in part: 

 All rights to the use of water acquired under this chapter or otherwise shall be lost 

and forfeited by a failure for the term of five (5) years to apply it to the beneficial use for 

which it was appropriated and when any right to the use of water shall be lost through 

nonuse or forfeiture such rights to water shall revert to the state and be again subject to 

appropriation under this chapter, except that any right to the use of water shall not be lost 

through forfeiture by failure to apply the water to beneficial use under certain 

circumstances as specified in section 42-223, Idaho Code. 

Idaho Code § 42-222(2).  See, Dovel v. Dobson, 122 Idaho 59, 831 P.2d 527 (1992).  See also Idaho Code § 42-104 

declaring that ñwhen the appropriator or his successor in interest ceases to use it for such [beneficial] purposes, the right 

ceases.ò 

This provision is followed by another authorizing the Department to extend the five-year period for an additional 

five years upon a showing of ñgood and sufficient reason for nonapplication.ò  Idaho Code § 42-222(3) (This provision 

was added in 1933.  1933 Idaho Sess. Laws, ch. 193.)  However, this appears to require an affirmative action by the user 

to obtain the extension prior to the expiration of the first five-year period.  Moreover, the time may not be extended 

further than a total of ten years under this provision. 

Courts have interpreted the statute as not to apply to water rights where the non-use results from circumstances 

beyond the right holderôs control.  Jenkins v. State Depôt of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982).  The 

issue of what qualifies as a circumstance beyond the right holderôs control has been treated as a question of fact.  

Moreover, forfeiture does not apply if there is no need to divert water due to wet weather conditions.  For instance, a 

storage right in a reservoir may be held for many years in anticipation of a drought. 

Forfeiture must be proven by ñclear and convincing evidence.ò  This is a heightened evidentiary standard 

applicable in special cases such as abandonment,70 forfeiture,71 fraud,72 and prescription73 where the outcome is one 

disfavored in the law. 

D. Statutory exceptions to forfeiture 

In addition, numerous specific statutory defenses to forfeiture have been enacted over time.  Idaho Code § 42-223 

(previously codified to section 42-222(2)).74  The statutory exceptions to forfeiture include: 

                                                             
69 Predecessors to the current forfeiture provision have been on the books since 1903.  1903 Idaho Sess. Laws, at 223-24 (H.B. 146) 

(establishing a two year forfeiture period).  In 1905, the period was extended to five years.  1905 Idaho Sess. Laws, at 27 (H.B. 19). 

70 Jenkins v. State Depôt of Water Resources, 103 Idaho 384, 388-89, 647 P.2d 1256, 1260-61 (l982). 

71 McCray v. Rosenkrance, 135 Idaho 509, 515, 20 P.3d 693, 699 (2001). 

72 Sowards v. Rathbun, 134 Idaho 702, 706, 8 P.3d 1245, 1249 (2000). 

73 Baxter v. Craney, 135 Idaho 166, 173, 16 P.3d 263, 270 (2000). 
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(1) Water rights appurtenant to lands placed in a federal cropland set aside program. 

(2) Water right held by municipal provider for ñplanning horizonò needs. 

(3) Water rights replaced by land application of waste water. 

(4) Ground water rights not diverted in compliance with a ground water management plan aimed at 

bringing ground water withdrawals in balance with ground water recharge. 

(5) Water rights placed in the water supply bank.75 

(6) Nonuse resulting from circumstances over which the water right holder has no control. 

(7) Nonuse of water supplied by an irrigation delivery entity (where nonuse is beyond the control of 

the delivery entity). 

(8) Nonuse resulting from exclusion of land from an irrigation district (where nonuse is beyond 

control of the irrigation district). 

(9) Nonuse resulting from a water conservation practice.76 

(10) Nonuse resulting from the water right being used for mitigation purposes. 

(11) Nonuse of a water right for ñmining, mineral processing or milling,ò where the nonuse was ñdue 

in whole or in part to mineral prices,ò and where the water right owner ñhas maintained the 

property and mineral rights for potential future mineral production.ò 

 

E. Resumption of use 

The courts also have carved out another special exception to forfeiture and abandonment, known as the 

resumption doctrine.77  Under this doctrine, forfeiture may be avoided despite a period of nonuse, if the right is resumed 

before any third party obtains rights that would be impaired by the resumption.  Until 2003, the scope of this doctrine and, 

in particular, the nature of third party rights that would defeat the resumption, was unclear. 

In Sagewillow, Inc. v. IDWR (ñSagewillow IIò), 138 Idaho 831, 70 P.3d 669 (2003) (Eismann, J.), the Supreme 

Court clarified the circumstances in which resumption will be allowed.78  In that case, a landowner applied to the 

Department to change the place of use of numerous ground and surface water rights that originally had been authorized 

for irrigation of up to 2,390 acres in the Little Lost River Basin.  The application was protested, and at the hearing it was 

established that two of the ground water rights appurtenant to approximately 640 acres had been appropriated in the 1960s 

to facilitate obtaining federal desert land entry (ñDLEò) patents, and thereafter had been abandoned.  Testimony also 

showed that between the late 1960s and 1989, no more than 1,412 acres had ever been irrigated under the remaining rights 

by Sagewillowôs predecessor in interest.  In 1989, Sagewillow purchased the property and immediately began 

redeveloping the irrigation system.  By 1994, Sagewillow had brought approximately 2,390 acres back under irrigation, 

and then sought to change the place of use of the rights to reflect how they were then being used.  The Department held 

that the two ground water rights appurtenant to 640 DLE acres had been forfeited in their entirety and that the portions of 

                                                                                                                                                                                                                                  
74 See, Jenkins v. State, Depôt of Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982). 

75 The water supply bank protection from forfeiture is repeated in Idaho Code § 42-1764(2). 

76 See discussion in section 18.C beginning on page 187. 

77 Zezi v. Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937); Carrington v. Crandall, 65 Idaho 525, 532-32, 147 P.2d 1009, 1011 (1944); In 

re Boyer, 73 Idaho 152, 248 P.2d 540 (1952). 

78 A prior case, Sagewillow, Inc. v IDWR (ñSagewillow Iò), 135 Idaho 24, 13 P.3d 855 (2000), involved the same parties and facts.  

On appeal, however, the Supreme Court vacated and remanded the decision of the District Court, Seventh Judicial District, which had 

affirmed the Departmentôs findings of forfeiture, on the ground that the Snake River Basin Adjudication Court had exclusive jurisdiction.  In 

response, the 2001 Legislature enacted Idaho Code § 42-1401D to provide that judicial review of Department actions subject to review under 

the Idaho Administrative Procedure Act (including Sagewillow I) were not to be heard in the SRBA district court, but rather in the district 

courts authorized by Idaho Code § 67-5272.  The case was immediately transferred from the SRBA back to the Seventh Judicial District 

Court, which reissued its original order affirming the Department without further proceedings.  The matter was back before the Supreme 

Court on a Sagewillowôs Notice of Appeal by April of 2001. 
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the remaining rights appurtenant to anything more than 1,412 acres also had been forfeited.  The Department approved the 

transfer on condition that Sagewillow could irrigate no more than 1,412 acres.  On appeal, the primary issue was whether 

Sagewillow had lawfully resumed the water rights and thereby avoided forfeiture. 

The Supreme Court held that common law resumption remains a valid defense to forfeiture that can be defeated 

by a showing that a third party has made a ñclaim of rightò to the water prior to the seniorôs resumption of use.79  A third 

party has made a claim of right to the water if he has: 1) instituted proceedings to declare a forfeiture; 2) obtained a valid 

water right authorizing the use of such water with a priority date prior to the resumption; or 3) used the water pursuant to 

an existing right.  Sagewillow II, 138 Idaho at 842, 70 P.3d at 680.  The court also held that the resumption need not be 

made by the original appropriator, but must be upon the lands to which the water right originally was appurtenant.  Id.  

Resuming the use of only a portion of the forfeited or abandoned right will not prevent a loss of the non-resumed portion.  

Id.   

The Court remanded the case to the Department for further proceedings, in part because: 

[T]he Department did not make any finding that after the statutory period of nonuse and 

before resumption of use by Sagewillow and/or its predecessors, any junior appropriator 

used water that was available because of continued nonuse by Sagewillow and/or its 

predecessors.  The Department likewise did not make any finding that during such period 

any third party applied for and obtained a water right in the same or an interconnected 

watercourse.  For example, the Department did not find that the two watercourses 

involved in this case were overappropriated and that because of continued nonuse by 

Sagewillow and/or its predecessor, junior water users received water that they would 

otherwise not have received. 

Sagewillow II, 138 Idaho at 838, 70 P.3d at 676.80 

Thus, although a water right may have gone unused for a significant period (in Sagewillow II nonuse continued 

for over twenty years), it may be resumed with the original priority date and to the original extent if it can be shown that 

junior water users did not obtain a determination of forfeiture or directly benefit from the forfeiture.   

This is a big ñif.ò  As a practical matter, it is unlikely that a valid resumption of use can occur on many water 

systems in Idaho.  This is because these systems already are fully (or over) appropriated.81  By implication, there are 

juniors on the system who are benefiting from the seniorôs non-use and would be harmed by the resumption.  

Interestingly, although resumption essentially serves as an affirmative defense in the face of facts demonstrating forfeiture 

or abandonment, the court did not place the burden of proof on the party asserting the resumption defense. Rather, the 

court held:  

                                                             
79 The court did not address the argument made by the protestants, James Mays and Mays Land & Livestock, that the common law 

resumption doctrine was abrogated by enactment of Idaho Code § 42-222(4).  That statute requires an application to be filed with the 

Department prior to the running of the forfeiture period requesting an extension of time to resume the use.  The statute also establishes a 

procedure by which the Department determines whether other water rights will be ñimpaired by granting an extension of time within which to 

resume the use of the water,ò and whether good cause exists for the nonuse.  Justice Kidwell, in a separate opinion concurring only in the 

result (joined by Justice Schroeder), found this argument persuasive.  Sagewillow II, 138 Idaho at 846, 70 P.3d at 684.  

80 Compare Sagewillow IIôs focus on whether the junior had made use of the water, with the Courtôs statement in Jenkins that a 

resumption that changes a juniorôs relative status on the ladder of priority clearly causes injury to the junior.  (ñPriority in time is an essential 

part of western water law and to diminish oneôs priority works an undeniable injury to the right holder.ò) 

81 Sagewillow II, 138 Idaho at 846, 70 P.3d at 684 (Justices Kidwell and Schroeder concurring in result). 
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[A] lthough the owner of the water right has the burden of raising defenses to statutory 

forfeiture, the burden of persuasion remains on the party claiming that the water right was 

forfeited, and that party must disprove the defense.82 

Sagewillow II, 138 Idaho at 842, 70 P.3d at 680. 

F. Partial forfeiture  

Partial forfeiture refers to forefeiting a portion of a water right when that portion is not beneficially used.  The 

concept of partial forfeiture was challenged by a group contending that a water right cannot be forfeited if any part of it is 

put to beneficial use.  The Idaho Supreme Court rejected that argument and confirmed that the forfeiture statute applies 

where a portion of the beneficial use served by a water right goes unused, without adequate excuse, for the statutory five-

year period.  State v. Hagerman Water Right Owners (ñHagerman Iò) (ñBasin-Wide Issue 10ò), 130 Idaho 727, 947 P.2d 

400 (1997) (Schroeder, J.).   

The Hagerman Water Right Owners contended that Idaho Code § 42-222(2) contemplates only a total forfeiture, 

not partial forfeiture.  The Idaho Supreme Court found that the statute is ambiguous, but construed it to allow partial 

forfeiture, based on consistency with longstanding prior administrative practice and sound public policy.  In particular, the 

Court found that partial forfeiture advanced the ñgoal of securing maximum use and benefit of our natural water 

resources.ò  Hagerman I, 130 Idaho at 735, 947 P.2d at 408. 

In a companion case, State v. Hagerman Water Right Owners, Inc. (ñHagerman IIò), 130 Idaho 736, 947 P.2d 409 

(1997), the Court said that the Department could not report a water right for less than its prior decreed quantity simply 

because it was not being beneficially used to the same extent today.  The only reason this ñbeneficial useò issue was raised 

is that the SRBA judge (Judge Hurlbutt) recently had rejected partial forfeiture (and abandonment is difficult to prove).  

Consequently, the Department was trying at the time (prior to Hagerman I) to find another legal theory on which to justify 

reporting and recommending water rights at their current level of use. 

For example, consider the situation where a farmer has a 4 cfs water right to irrigate 200 acres, but then takes 50 

acres out of irrigation for use as a processing facility, a housing development, or some other non-irrigated use.  The 

ñforfeiture clockò would begin running as to a portion of the water right.  After five years, one-fourth of the water right, or 

1 cfs, would be subject to a ruling that it had been forfeited.  Such a result is hardly surprising, given that the foundational 

principles of the prior appropriation doctrine are beneficial use, the avoidance of waste, and maximum use of the resource.  

Of course, the farmer could avoid forfeiting this portion of the right by transferring it to some other use or placing it in a 

ñwater bankò or ñrental poolò established pursuant to state law.83 

Under the above example, one also might argue that the farmer could be deemed to have abandoned that portion 

of his water right, because his intent clearly was to stop using it.  Nonetheless, abandonment is considered difficult to 

prove, and requires some type of legal or administrative action to confirm it.  As a practical matter, the courts are most 

likely to allow the five years, as a kind of ñgrace period,ò in which the right holder has the opportunity to seek to use the 

water right elsewhere or for a different use.  Of course, in the transfer proceeding the agency will evaluate the amount of 

historical use under the right, including consumptive use, to determine what conditions must be imposed on the transfer to 

avoid causing injury to other water rights.  Periods of nonuse may come into play in that analysis. 

One frequently hears of water right holders who do not actually place some or all of their right to beneficial use 

but who claim that the right is not subject to forfeiture because they divert waters under the right once every season, or 

irrigate for a few days, or keep their ditch full.  But diverting alone does not suffice to establish beneficial use.  Water 

right holders who are using this technique may be in for a rude awakening if they ever attempt to transfer the right or if 

the right is subjected to the scrutiny of a water rights adjudication. 

                                                             
82 Id., 138 Idaho at 842, 70 P.3d at 680. 

83 Idaho Code §§ 42-1761ð42-1766. 
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Partial forfeiture is triggered by a reduction in beneficial use (such as irrigating only a portion of the lands 

intended to be served by the right).  IDWR takes the position that partial forfeiture does not apply to the diversion rate 

associated with a water right, so long as the full beneficial use is maintained.  For instance, suppose that a farmer initially 

used the full diversion rate associated with the water right, but later changed the method of irrigation (e.g., from flood to 

sprinkler) so that the full diversion rate no longer was required to accomplish the beneficial use.  The Departmentôs 

position is that this would not result in a reduction of the diversion rate associated with the right.  That farmer would be 

entitled to return to the previous method of irrigation employing the higher diversion rate (without notice to the 

Department or anyone else).  Other western states have taken a more rigorous view of this issue; the Idaho Supreme Court 

has yet to address it. 

G. The Peiper case and its codification 

In Idaho, special considerations come into play in dealing with forfeiture of water rights held by irrigation water 

delivery entities.  (For background on various types of water delivery entities see discussion in section 29 at page 344.)  

One reason the analysis is complicated is that the delivery entity typically holds title (at least legal title) to the water 

rights, while the landowner-irrigator actually applies the water to beneficial use (and may be seen as holding ñbeneficial 

titleò to his or her share of the water right).  The question, then, is what happens when the landowner-irrigator inexcusably 

fails to irrigate her land for the statutory period?  Is the corresponding portion of the water rightðwhich presumably is in 

the name of the irrigation entityðforfeited? 

The obvious answer would seem to be ñyes.ò  After all, failure to place a water right to beneficial use (irrespective 

of who owns it) violates the most basic rule of the appropriation doctrine.  One would think that both forfeiture and 

abandonment would apply.  The Idaho Supreme Court seemed to have so held in 1908: 

[T]he appropriation and diversion of water by a ditch company that is not prepared to use 

the water itself is practically valueless without water consumers.  In other words, it takes 

the water user, applying the water to a beneficial purpose, to enable a ditch company that 

has appropriated waters for sale, rental or distribution, to continue the diversion of the 

water.  If it should cease to have water users or consumers, and cease to apply the water 

to a beneficial use, its right to divert the water would cease. 

Farmersô Co-Operative Ditch Co. v. Riverside Irrigation Dist., Ltd., 14 Idaho 450, 458, 94 P. 761, 763 (1908). 

And again in 1931: 

And where a ditch is used in common for the conveyance of water for two appropriations, 

each owner may sell or abandon his right to the ditch, separate from the other [citation], 

the same right belongs to a stockholder in a mutual ditch company [citation]. 

In re Depôt of Reclamation, 50 Idaho 573, 579, 300 P. 492, 494 (1931) (emphasis supplied).84  There are many instances 

where suburban landowners, despite paying annual assessments to a ditch company or irrigation district, have elected to 

stop using the entityôs water for a variety of reasons.  The water typically still is diverted from the river, but just no longer 

serves such ownersô parcels.   Ordinarily, this would suggest forfeiture or abandonment of that portion of the water right. 

Nevertheless, in 1999 the Idaho Supreme Court ruled that a Carey Act operating company (a type of mutual canal 

company) does not suffer forfeiture of a portion of the water right issued in its name when one of its shareholders fails to 

apply his share of the water to a beneficial use.  Aberdeen Springfield Canal Co. v. Peiper, 133 Idaho 87, 982 P.2d 917 

(1999) (Silak, J.).   

                                                             
84 In re Depôt of Reclamation involved a single ditch shared by (1) a mutual canal company and its shareholders and (2) a private 

water user who owned a separate water right using the same canal.  As noted in the quotation above, however, the rule is the same when 

dealing with transactions among shareholders. 
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The Peiper case arose in an unusual context.  This was not a dispute among competing water right holders.  Nor 

did it involve an action or determination by an administrative agency dealing with forfeiture.  Instead, the forfeiture issue 

was raised by the landowner, Mr. and Mrs. Peiper, when the canal company sought to recover assessments that had not 

been paid.  The Peipers refused to pay because they had not used not used any irrigation water from the company in over 

30 years and contended that the water right (or portion thereof) appurtenant to their property had been forfeited.  Based on 

this, they argued they no longer were obligated to pay assessments.   

The Court expressed no sympathy for the Peipers.  ñThe Peipers wish to use forfeiture only to avoid paying 

maintenance assessments.  A finding of forfeiture here would do nothing to advance the policy reasons that motivate the 

[forfeiture] statuteôs existence.ò  Peiper, 133 Idaho at 87, 982 P.2d at 922.   

Such a ruling [for forfeiture] would give stockholders, who are not appropriators, the 

power to determine the fate of ASCCôs water rights.  If a number of stockholders chose 

not to use their share of ASCCôs water for the statutory period, ASCCôs water right 

would gradually revert to the state through partial forfeiture.  If the Peipersô argument 

were valid, ASCC could only watch helplessly while its water right was lost. 

Peiper, 133 Idaho at 87, 982 P.2d at 922 (citations omitted).   

One might argue that the Peiper case is an anomalous application of the rule of forfeiture that should be limited to 

its particular facts.85  On the other hand, the Courtôs opinion does not call out for such a narrow application.  Indeed, it 

appears to mark a sharp departure from the beneficial use requirement and the principle that the shareholder-irrigator 

holds beneficial title to that portion of the water right appurtenant to her property and may transfer, sell, forfeit, or 

abandon it.86 

In any event, the decision was codified by the Idaho Legislature in 2002 at the urging of water delivery companies 

who cheered the Courtôs decision.  H.B. 569, 2002 Idaho Sess. Laws, ch. 343.  Indeed, the codification applies the non-

forfeiture protection even more broadly than did the decision.87 

The statutory exception to the forfeiture rule now reads: 

(7)  No portion of a water right held by an irrigation district, a Carey Act 

operating company, or any other company, corporation, association or entity which holds 

water rights for distribution to its landowners, shareholders or members shall be lost or 

forfeited due to nonuse by such landowners, shareholders or members, unless the nonuse 

is subject to the control of such entity. 

Idaho Code § 42-223(7). 

The 2002 amendment clarifies that the forfeiture protection applies not just to Carey Act companies, but to any 

irrigation distribution entity that holds a water right for use by its shareholders (e.g., a mutual canal company) or 

distributees (irrigation district).  Indeed, the statutory forfeiture protection is not limited to irrigation entities or irrigation 

water.  Indeed, it applies to ñany other company, corporation, association or entity which holds water rights for 
                                                             

85 In another part of the Peiper decision, the Court mentioned that the water not used by the Peipers may have been rented to other 

users.  Peiper, 133 Idaho at 87, 982 P.2d at 922.  If the Peiper decision were limited to situations in which the water company is making 

some substitute use of the water, that would be a far more limited ruling.  If substitute use is not a requirement (and, frankly, it does not 

appear to be), then the Peiper case amounts to overturning Farmersô Co-operative discussed above.   

86 Mutual canal companies and irrigation districts hold no more than nominal title to the water right while their shareholders or 

patrons who use the delivered water hold beneficial title.  See United States v. Pioneer Irrigation Dist., 144 Idaho 106, 157 P.3d 600 (2007); 

Ickes v. Fox, 300 U.S. 82, 57 S.Ct. 412 (1937).  See also discussion ownership of water rights in water delivery entities in Chapter 29.H. 

87 One could argue that the statue runs afoul of the Idaho Constitutionôs beneficial use requirement.  Likewise, its retroactive effect 

could be seen as constituting an uncompensated taking of vested property rights.  The the authorsô knowledge, no one has raised these claims. 
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distribution to its landowners, shareholders or members.ò  That would appear to cover, for example, a homeowners 

association that operated a water delivery system for its members within a subdivision or planned community 

development. 

The statute does not require that water not used by one landowner be used elsewhere instead.  Instead, the 

protection applies any time the non-use is not ñsubject to the controlò of the company.  Given that a water entity would 

rarely if ever be able to force its members or irrigators to use water, that is an easy test to meet.  Indeed, it would also 

appear to protect from forfeiture a water right licensed to a homeowners association based on the ñstub outò rule despite 

the fact that homes are not built for many years. 

The effect of Peiper and its codifidation appears to be that non-use by subject entities is absolutely protected from 

forfeiture so long as the non-use is occurring for reasons beyond the control of the entity.  But the lack of forfeiture still 

does not settle the question whether the water right was placed to beneficial use, and this will be relevant in any attempt to 

transfer the water right. 

H. Tolling of ñforfeiture clockò for SRBA claims 

In two sub-cases, the SRBA Court has ruled that the forfeiture statute is tolled for water rights once a claim for 

them is filed in the SRBA, and that the tolling continues until a partial decree is issued for that right.88  Moreover, once the 

partial decree issues, the statutory period for non-use begins to run anew and does not tack on pre-SRBA non-use.89   

The Department adheres to this policy of restarting the forfeiture clock after the partial decree enters.90 

Thus, by way of example, if a water right holder ceased irrigating without excuse or exception in 1986, filed a 

claim the SRBA four years later in 1990, and had that claim adjudicated in 2004, he or she would be entitled to a partial 

decree without forfeiture, and the five-year clock for forfeiture would begin again in 2004ðdespite 18 years of nonuse.   

I. Procedure 

Unlike the practice in other states, the Idaho Department of Water Resources does not actively evaluate water 

rights to ferret out potential forfeitures.  The forfeiture question arises most often in disputes between right holders, in an 

adjudication, or in those cases where one seeks to transfer a water right.   

In a transfer proceeding, the Department typically will investigate whether there has been a forfeiture or 

abandonment of the right sought to be transferred; the state will not allow a forfeited water right to be brought ñback to 

lifeò by transferring it to another user.  To do so would result in injury to other users who benefited from, or obtained their 

rights in reliance on, the prolonged non-use of the water right.91 

                                                             
88 In Re SRBA, Case No. 39576, Subcase Nos. 36-02708 et al. (Facility Volume cases) (Idaho Fifth Judicial Dist., May 2002) (R. 

Barry Wood presiding); In Re SRBA, Case No. 39576, Subcase No. 65-05663B (Wood v. Troutt) (Idaho Fifth Judicial Dist. - SRBA, May 

2002) (Judge Roger S. Burdick). 

89 ñOnce the partial decree is issued for the water right, the non-user has five years within which to put the water to beneficial use 

before the decreed right is subject to forfeiture.  In Idaho a decreed water right is not insulated from forfeiture, however, it has long been 

established that once the decree is issued the statutory time period for non-use begins to run anew.ò  Wood v. Troutt at 21. 

90 ñThe department will presume, absent other information indicating forfeiture, that the right has not been forfeited if the 

departmentôs water measurement records, aerial photography, remote sensing, or other information, shows use of water during the previous, 

consecutive, five-year period.  The department will also presume that the right has not been forfeited when it is claimed in a pending 

adjudication or initially decreed in an adjudication within the previous five-year period.ò  Transfer Processing Policies & Procedures 

(Transfer Processing No. 24) at 17 (Oct. 30, 2002) (the revised version, dated January 1, 2009, is reproduced under Appendix L.)). 

91 Jenkins v. Department of Water Resources, 103 Idaho 384, 389, 647 P.2d 1256, 1261 (1982). 
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However, the Department is not required in all circumstances to evaluate forfeiture in a change case.  It may 

choose not to do so, for instance, where it is apparent that the SRBA court will review the issue.  A hearing officer 

summed up the law this way in a recent order: 

Determining whether a change does not enlarge a right or injure existing rights requires 

IDWR, in the first instance to determine whether the right exists at all.  The Idaho 

Supreme Court recognized that this means that IDWR may investigate whether a water 

right has been forfeited or abandoned.  Jenkins v. IDWR, 103 Idaho 384, 387 (1982).  A 

logical extension of the Jenkins analysis is that IDWR must also determine whether an 

unadjudicated, beneficial use or common law water right exists at all before it can be 

changed.  The Idaho Supreme Court has also ruled, however, that forfeiture and 

abandonment do not necessarily need to be adjudicated in a change proceeding.  

[Sagewillow v. IDWR (ñSagewillow IIò), 138 Idaho 831, 70 P.3d 669 (2003).]  No similar 

pronouncement has been made whether IDWR must determine whether a beneficial use 

right even exists, before it can be changed.92 

                                                             
92 Order re Motion for Stay and Scheduling Order, In the Matter of Application for Transfer of Water Rights in the Name of United 

Water Idaho, Inc., Integrated Municipal Application Package (IMAP), Idaho Depôt of Water Resources (Nov. 12, 2003) (Peter R. Anderson, 

Hearing Officer). 
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6. GROUND WATER FUNDAMENTALS  

A. Introduction  

Idahoôs Constitution specifically establishes the appropriation doctrine in Idaho only with respect to water 

diverted from natural streams.  The operative language provides: 

The right to divert and appropriate the unappropriated waters of any natural stream to 

beneficial uses, shall never be denied. . . . Priority of appropriation shall give the better 

right as between those using the water. . . . 

Idaho Const. art. XV, § 3. 

The Constitution makes no mention of ground water.  Nonetheless, nine years after statehood, Idahoôs legislature 

asserted its authority over ñsubterranean waters,ò and declared that they were subject to appropriation.93  And it was not 

until 1931 that Idahoôs Supreme Court had the opportunity to reason, ñby analogy,ò that ground water rights could be 

appropriated and administered, at least as among themselves, under the prior appropriation doctrine.94   

As will be discussed in detail below, the ensuing years have seen the dramatic development of Idahoôs ground 

water resources, to the point that significant conflicts between surface and ground water right holders have come to 

dominate Idaho water management and jurisprudence during the past twenty years.  These conflicts are fostered by 

continuing uncertainties about ground water developmentôs effects on surface water supplies, and by fundamental 

disagreements about the legal framework that should govern conjunctive administration of interconnected water sources. 

B. Ground water is subject to appropriation 

When compared to the surface water appropriation and administration system in the West, the history of ground 

water development and administration has been relatively brief.  The complex hydrogeology of ground water sources, and 

the lack of adequate pumping technology, inhibited early exploitation of this abundant resource.  Indeed, early 

understanding of ground water throughout the West often rested as much on superstition as on scientific observation.  

Despite these initial hindrances, Idaho now ranks among the top five states in terms of the volume of ground water used.95 

Court decisions from the late 1800s and early 1900s reflect the limited understanding that people then had of the 

ground water resource.  Like some other prior appropriation states, Idahoôs constitution authorizes appropriations from 

ñnatural streams,ò but does not mention ground water.96  In 1899, the Idaho Legislature passed an act that provided that 

appropriations could be made from subterranean waters as well as from rivers, streams, lakes and springs.97  Despite this 

statute, disputes continued into the 1930s regarding whether ground water was subject to the prior appropriation doctrine.  

Several of the early reported court decisions involved contests where each party labored to prove or disprove that a 

                                                             
93 See 1899 Sess. Laws 380 (codified at Idaho Code 42-103); Idaho Code § 42-101. 

94 Silkey v. Tiegs, 51 Idaho 344, 5 P.2d 1049, 1053 (1931). 

95 The Idaho Groundwater Quality Council estimates that ninety percent of Idahoôs drinking water comes from ground water 

sources and Idahoans divert approximately 6,500 million gallons of ground water per day.  Irrigated agriculture accounts for the majority of 

ground water usage in the state.  Idaho Ground Water Quality Plan, Protecting Ground Water Quality in Idaho, Idaho Ground Water Quality 

Council (1991). 

96 Idaho Const. art. XV, sec. 3. 

97 1899 Sess. Laws 380 (codified at Idaho Code § 42-103).  Idahoôs Territorial Statutes provided that ñ[t]he right to the use of the 

running water flowing in a river, or stream, or down a canyon or ravine, may be acquired by appropriation.ò  Idaho Rev. Stat. § 3155 (1887). 
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particular diversion was from water that flowed in an underground channel with a defined bed and banks so as to be an 

appropriation of water from a ñnatural stream.ò98   

In 1931, Idahoôs Supreme Court confirmed that ground waters were subject to appropriation under the priority 

doctrine either by the constitutional method of diversion and application to beneficial use, or by the statutory permit 

procedures.99  The subsequent enactment of Idahoôs Ground Water Act in 1951100 established a comprehensive scheme of 

ground water appropriation, administration and protection, and validated pre-existing ground water appropriations.  It also 

swept aside, through a simple definition, disputes over what is and what is not ground water:  ñóGround waterô is all water 

under the surface of the ground whatever may be the geological structure in which it is standing or moving.ò101   

The Ground Water Act was amended in 1953 to provide, among other things, that the doctrine of first in time is 

recognized for ground water, but could not be exercised so as to block full economic development of the water resource.  

Prior ground water appropriations are to be protected through the maintenance of reasonable pumping levels.  The 1953 

amendments also granted the Department authority to protect ground water from depletion and to prohibit ground water 

withdrawal from existing wells when necessary to protect senior ground water appropriations.102 

C. Ground water appropriatio n 

After 1963, the application, permit, and license procedures became the exclusive means of acquiring ground water 

rights in Idaho.103  However, the exceptions to the permit/licensing requirements still exist for domestic wells and drainage 

and recovery wells.104  In addition to these exemptions, domestic wells drilled prior to March 29, 1978 may be absolutely 

protected from any significant drawdown by junior ground water diversionsðthat is, this class of domestic wells are not 

                                                             
98 Occasionally, facts (or assumed facts) actually corresponded with the Stygian conception of ground water, in which subterranean 

watercourses were believed to flow in well-defined channels. An example is reported in Medano Ditch Co. v. Adams, 68 P. 431 (Colo. 1902).  

Medano Creek prehistorically had flowed west from the Sangre de Cristo Mountains in southern Colorado, and had served as the source of 

water for Big Springs Creek.  Subsequent geologic events formed the Great Sand Dunes, which covered the Medano Creek channel to a depth 

of several hundred feet.  Although a majority of the surface flow of Medano Creek thereafter was deflected by the dunes to the southwest, 

significant subsurface flows continued to follow the original channel under the dunes to emerge at the head of Big Springs Creek seven miles 

to the west.  In resolving a dispute between appropriators, the Colorado court held that the ground water flows were within a natural stream 

within a defined bed and banks and the juniorôs appropriation from Medano Creek was enjoined to protect senior appropriations from Big 

Springs Creek.  Colorado continues to observe legal distinctions between appropriations of surface and ground waters, although most ground 

waters in that state, deemed ñtributary groundwater,ò are administered conjunctively with surface water courses. 

Examples of water flowing in defined channels also exist in the Idahoôs Snake Plain Aquifer where lava tubes carry large flows of 

water for considerable distances and where it has been hypothesized that the Big Lost River flows southwest in one or more ancient buried 

river channels, then spreading into the basalt- and sediment- layered Eastern Snake Plain Aquifer to emerge from the canyon walls in the 

Snake Riverôs Thousand Springs reach generally between Twin Falls and Bliss, Idaho.  For purposes of appropriation and administration, 

however, surface and ground waters are treated similarly under Idaho law. 

99 Silkey v. Tiegs, 51 Idaho 344, 5 P.2d 1049 (1931). 

100 1951 Idaho Sess. Laws, ch. 200 (codified as amended at Idaho Code §§ 42-226 to 42-239). 

101 Idaho Code § 42-230. 

102 1953 Idaho Sess. Laws, ch. 182 (codified as amended at Idaho Code §§ 42-226 to 42-239). 

103 1963 Idaho Sess. Laws, ch. 216 (codified at Idaho Code § 42-229). 

104 Idaho Code § 42-227.  A domestic well is a well that provides water for domestic uses, which under Idaho Code § 42-111 is 

limited to: 

[t]he use of water for homes, organization camps, public campgrounds, livestock and for any other 

purpose in connection therewith, including irrigation of up to one-half acre of land, if the total use is not 

in excess of thirteen thousand gallons per day . . . or any other uses if the total use does not exceed a 

diversion rate of four one-hundredths cubic feet per second and diversion volume of twenty-five 

hundred gallons per day. 



 

 

WATER LAW HANDBOOK                                         © 2018 GIVENS PURSLEY LLP Page 50 
1451734_73.DOC 

burdened by the ñreasonable pumping levelò obligation.105  Indeed, this view of the law is reflected in a condition that has 

been included in at least some new ground water permits issued by the Department: 

The right holder is responsible to insure that pumpage under this water right does not 

directly cause the water level to significantly decline in any domestic well drilled and in 

use prior to March 29, 1978, or to cause the water level in any other well having a prior 

right to exceed a reasonable pumping level, unless the right holder provides reasonable 

compensation or mitigation to the prior water right holder for the reduced water levels as 

determined by the Director.106 

The same appropriation procedures set out for surface waters apply to ground water, including the requirements of 

public notice and an opportunity to protest.107  The protest must be filed within ten days of the last date of publication of 

notice of the application.  If the would-be protestant misses the deadline, he or she may petition to intervene in the 

proceeding. 

In addition to the permit requirements for appropriation of ground water, a well drilling permit must be issued 

before a well may be drilled.  The Department has not required a well drilling permit for the excavation of gravel pits or 

ponds greater than eighteen feet that intercept and expose ground water. 

All wells, including domestic, drainage and recovery wells, must be drilled by licensed well drillers.108  An 

exception to the licensed well driller requirement exists for persons who dig wells by hand on their own property.  Idaho 

Code § 42-238 et seq. contains the licensing requirements for well drillers and well drilling standards.  The Department 

has adopted drilling rules establishing standard for well construction.  Well drillers must demonstrate their knowledge of 

Idaho water law and well construction methods and standards before they may be licensed.  They must prepare accurate 

well logs of all wells drilled.  Well drillers also are required to obtain a surety bond, which, under certain circumstances, 

can be charged by the Department for the cost of reconstructing or abandoning wells that have been improperly 

constructed.  Well drillers are subject to civil penalties of up to $10,000 for submitting fraudulent well logs. 

D. Stacked water rights (primary and supplemental rights) 

A primary water right is the principal (or only) water right supporting a particular use.  In some instances, water 

users may obtain an additional ñsupplementalò water right to serve as a back-up supply, in the event that the primary right 

is unavailable.   

In a typical situation, a water user may hold a surface right as the principal means of irrigation, but will also 

obtain a supplemental ground water right that she uses only when the surface right is not available.  The supplemental 

ground water right is granted subject to the condition that it may be used only when the primary water right is not 

available. 

The distinction between a primary and supplement right often receives the most attention when the holder seeks to 

transfer one of the rights.  The rule of thumb is that a supplemental right cannot be converted to a primary right (because 

doing so would constitute a per se enlargement).  This issue is addressed in IDWRôs Transfer Processing Policies & 

Procedures (Transfer Processing No. 24) at 22-23 (Oct. 30, 2002) (The current version of this memorandum dated 

December 21, 2009, is reproduced under Appendix L.) 

                                                             
105 See Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982). 

106 Condition No. 5 of the City of Eagleôs Amended Permit No. 63-11413 (issued by IDWR Nov. 20, 1998). 

107 Idaho Code § 42-203A(1). 

108 Idaho Code § 42-227. 
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In Barron v. IDWR, 135 Idaho 414, 418, 18 P.3d 219, 223 (2001), the Idaho Supreme Court upheld the 

Departmentôs denial of a transfer application that sought to transfer a portion of a primary surface right to a new location, 

leaving the supplemental ground water right in place at the original location.  The applicant argued that doing so would 

not cause injury or enlargement, because the Department could and should curtail the ground water right.  But the court 

said that it was the applicantôs responsibility, not the Departmentôs, to avoid injury and enlargement. 

E. Protection of ground water supplies from depletion (GWMAS and CGWAS) 

The 1953 Amendments to Idahoôs Ground Water Act provided the Department with the authority to regulate 

ground water withdrawals from aquifers that are subject to depletion.  The primary mechanism for this regulation is the 

Departmentôs designation of Ground Water Management Areas (ñGWMAò) and Critical Ground Water Areas 

(ñCGWAò).   

A CGWA is any ground water basin without sufficient ground water to provide a reasonably safe supply for 

irrigation or other uses in the basin at the then current rates of withdrawal.109  A GWMA is an area identified by the 

Department as approaching the conditions of a CGWA.110 

Upon designating a special ground water area under the Ground Water Act, the Department may require 

measurement and reporting of existing withdrawals, limit or prohibit new appropriations, or curtail or reduce diversions in 

order of priority to bring withdrawals into balance with the reasonably anticipated average rate of future natural recharge 

within the basin.111  Most of the designated GWMAs and CGWAs are in Southern Idaho. 

In addition, an Idaho statute declares that ñ[w]ater in a well shall not be deemed available to fill a water right 

thereinò if pumping from the well to satisfy the right would withdraw ground water supply ñ beyond the reasonably 

anticipated average rate of future natural recharge.ò112  In Baker v. Ore-Ida, the court held that this language ñforbids 

óminingô of an aquifer.ò113   

F. Protection of reasonable pumping levels and the Doctrine of Maximum Use 

(1) Quick answer 

The quick answer is that in Idaho, senior ground water users are entitled to protection against juniors only to the 

extent of maintaining a reasonable pumping level (as determined by IDWR).  Thus, the senior is required to suffer the 

expense of deepening a well or taking other measures to continue the senior diversion if the junior has not lowered the 

water level below a reasonable pumping level.  An exception, however, applies to pre-1978 domestic ground water rights, 

which are entitled to protection of their historic pumping levels. 

                                                             
109 Idaho Code § 42-233a. 

110 Idaho Code § 42-233b. 

111 Idaho Code §§ 42-233a, 42-233b, 42-237a. 

112 Idaho Code § 42-237a(g). 

113 Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 583, 513 P.2d 627, 635 (1973).  The concept of ñminingò an aquifer is interesting 

and controversial.  Where an aquifer receives significant annual recharge, this Idaho statuteðtogether with other statutory provisions (such as 

reasonable pumping level requirements) and common law principles of reasonable means of diversionðallows the overall volume of water in 

an aquifer to be reduced to an equilibrium where annual natural recharge can be expected to produce a relatively steady state, with water 

levels in wells thereafter declining and rebounding during pumping and non-pumping sequences.  The ñbeyond annual rechargeò language 

appears to be aimed at preventing a sustained and irreversible downward trend in ground water to depths below reasonable pumping levels.  

On the other hand, there are aquifers (though perhaps not many in Idaho) having virtually zero annual recharge.  Some in Arizona and 

Colorado come to mind.  As a practical matter, the only use that can be made of such aquifers is to ñmineò themðeither that or forego the 

resource altogether.  In these cases, the policy challenge would be to determine the rate of permissible mining and to put in place appropriate 

plans for alternative supplies when the resource no longer is economically or physically accessible.  
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(2) The mechanics of well interference 

Modern ground water diversions often involve the use of powerful pumps that are capable of drawing water from 

great depths in the aquifer.  When a ground water pump is turned on it draws water from the surrounding water-bearing 

material, causing the water level in the well to decline and creating a funnel-shaped area around the well where the water 

has been evacuated.  See the figure below.  The shape and extent of this ñcone of depression,ò and its area of influence, 

depend on hydrogeologic factors such as porosity, permeability, transmissivity and the hydraulic gradient of the 

surrounding medium.114  Cones of depression of neighboring wells may overlap, which may compound the drawdown 

effects of the neighboring pumps and further reduce the water level in the wells. 

 
 

(3) Historic vs. reasonable pumping levels 

Like all water rights in Idaho, ground water rights are protected by the priority system.  Consequently, a junior 

appropriation of water will not be allowed to cause material injury to senior ground water rights.  The question, then, is 

what is material injury?  Under what circumstances does a reduction in pumping levels (or artesian pressure) constitute 

material injury? 

The question boils down to whether the senior water right hold is entitled to protection of his or her historic 

pumping level, or whether the senior is only protected from interference with a reasonable pumping level (as determined 

by IDWR).   

At a practical level, this boils down to who pays to deepen the seniorôs wellðthe senior or the junior?  If the 

seniorôs historic pumping level is protected and the juniorôs well reduces the ground water level (or artesian pressure), 

then the junior must either curtail her right or pay to deepen the seniorôs well.  If, on the other hand, a rule of reasonable 

pumping levels is in effect, the senior must pay to deepen his own well to some reasonable level. 

(4) The 1953 amendment to the Ground Water Act retroactively established reasonable 

pumping levels as the standard 

As the law has developed in the Western states, the rule generally has been that a senior appropriator is entitled to 

the maintenance of a reasonable pumping level (but not an unreasonable historic pumping level).  Since 1953, Idaho has 

followed this principleðsubject to an exception respecting pre-1978 domestic wells, as discussed below. 

The Idaho law requiring reasonable pumping levels has constitutional and common dimensions as well as a 

statutory basis under the 1953 Amendments to the Ground Water Act.  The concept of reasonable pumping levels is one 

                                                             
114 See Keith E. Anderson, Ground Water Handbook at 296 (1998). 
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expression of the rule requiring water users to employ reasonable means of diversion, and not command all or a large 

portion of the resource to delivery their small part of it.115   

This principle is codified in Idahoôs Ground Water Act of 1951, which reaffirmed the ñtraditional policy of the 

state of Idahoò that ground water is subject to the prior appropriation doctrine ñrequiring the water resources of this state 

to be devoted to beneficial use in reasonable amounts through appropriation.ò  1951 Idaho Sess. Laws, ch. 200 § 1.  In 

1953, the Legislature amended the Act, adding the provision respecting reasonable pumping levels.  1953 Idaho Sess. 

Laws, ch. 182 § 1.   

The Act, as amended, provides: 

The traditional policy of the state of Idaho, requiring the water resources of this state to 

be devoted to beneficial use in reasonable amounts through appropriation, is affirmed 

with respect to the ground water resources of this state . . . and while the doctrine of ñfirst 

in time is first in rightò is recognized, a reasonable exercise of this right shall not block 

full economic development of underground water resources.  Prior appropriators of 

underground water shall be protected in the maintenance of reasonable ground water 

pumping levels as may be established by the director of water resources as provided 

herein. 

Idaho Code § 42-226.116   

The 1953 Amendment applied retroactively to all ground water rights (except pre-1978 domestics, as discussed 

below), including those obtained prior to the 1953 Amendment.  This is evident in another section of the 1951 Act, which 

stated:  ñBut the administration of all rights to the use of ground water, whenever or however acquired, shall, unless 

specifically exempted herefrom, be governed by the provisions of this act.ò  1951 Idaho Sess. Laws, ch. 200 § 4 (codified 

at Idaho Code § 42-229).  This proviso remained intact and applied to the 1953 Amendment as well. 

This conclusion as to the retroactive effect of the reasonable pumping level provision was confirmed by IDWR in  

In the Matter of Applications To Appropriate Water Nos. 63-32089 and 63-32090 in the Name of the City of Eagle, Final 

Order at 33 n.2 (IDWR, Feb. 26, 2008)117 (overruling a prior order containing dictum suggesting that the reasonable 

pumping level defense recognized in the 1953 Amendment applied only prospectively).118  IDWR came to the same 

conclusion on different grounds in a separate case involving a delivery call by ground water users on the ESPA.119  

                                                             
115 The seminal case on reasonable means of diversion is Schodde v. Twin Falls Canal Co., 224 U.S. 107, 121 (quoting Basey v. 

Gallagher, 20 Wall. 670, 683, 87 U.S. 670, 683 (1874)). 

116 In 1963, Colorado enacted the Ground Water Management Act, which adopted almost verbatim many of the provisions of 

Idahoôs Ground Water Act including principles of full economic development of water resources, maintenance of reasonable pumping levels 

and authorities of the state to curtail diversions causing injury to prior rights.  The Colorado version of this statute applies only to ñdesignated 

ground water basins,ò which are basins containing ground water that is deemed not tributary to surface water sources. 

117 This is the citation to the subsequent case history:  In the Matter of Applications To Appropriate Water Nos. 63-32089 and 63-

32090 in the Name of the City of Eagle (IDWRôs Final Order Feb. 26, 2008; Order on Reconsideration July 3, 2008), appeal dismissed as 

untimely, City of Eagle v. Idaho Depôt of Water Resources, 150 Idaho 449, 247 P.3d 1037 (2011). 

118 To reach this conclusion, IDWR had to overcome this statement in Musser v. Higginson:  ñ[T]he original version of what is now 

I.C. § 42-226 was enacted in 1951.  Both the original version and the current statute make it clear that this statute does not affect rights to the 

use of ground water acquired before the enactment of the statute.ò  Musser v. Higginson, 125 Idaho 392, 396, 871 P.2d 809, 813 (1994) 

(citation to statute omitted).  In its 2008 Order, IDWR explained that this statement in the opinion was ñincorrect.ò  Final Order at 31 Ä 14.  

Both sections 1 and 4 of the 1951 Ground Water Act made clear that the Ground Water Act applies to pre-1951 ground water rights.  The 

Idaho Supreme Courtôs confusion arose in a 1987 amendment that imposed certain new restrictions on low-temperature geothermal wells, 

1987 Idaho Sess. Laws, ch. 347 § 1, which stated, ñThis act shall not affect the rights to the use of ground water in this state acquired before 

its enactment.ò  In context, it is clear that this provision applied only to the ñActò then being enacted, which was a set of amendments relating 
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The effect of the 1953 amendment was to legislatively overrule the common law rule enunciated in Noh v. Stoner, 

53 Idaho 651, 26 P.2d 1112 (1933) (Givens, J.) that protected a seniorôs historic pumping level with a new rule protecting 

the senior only to the extent of reasonable pumping level.  This result was confirmed in Baker v. Ore-Ida Foods, Inc., 95 

Idaho 575, 513 P.2d 627 (1973) (Shepard, J.).120  On the other hand, the Court in Baker went on to explain that a juniorôs 

reasonable pumping level defense does not come into play if the junior is ñminingò the ground water (in the sense of 

removing ground water at an unsustainable rate so as to ultimately deplete the resource) to the extent that there is not 

enough to serve both the junior and the senior.  Baker, 95 Idaho at 583, 513 P.2d at 635. 

(5) Constitutional and common law support for reasonable pumping levels 

The statutory mandate for reasonable pumping levels has its basis in constitutional and common law principles.  

ñWe hold that the Ground Water Act is consistent with the constitutionally enunciated policy of promoting optimum 

development of water resources in the public interest.  Full economic development of Idahoôs ground water resources can 

and will benefit all our citizens.  . . .  Our Ground Water Act contemplates that in some situations senior appropriators 

may have to accept some modification of their rights in order to achieve the goal of full economic development.ò  Baker v. 

Ore-Ida Foods, Inc., 95 Idaho 575, 584, 513 P.2d 627, 636 (1973) (Shepard, J.) (citations omitted).  On the other hand, 

whether these principles mandate, or simply allow, reasonable pumping levels is another question.   

The underlying basis for what may at first appear to be a departure from a strict application of the priority doctrine 

is the principle that no appropriator is entitled to maintain an unreasonable ñmeans of diversionò that prevents the 

optimum use of the stateôs water resource.  The seminal case of Fellhauer v. People, 447 P.2d 986 (Colo. 1968) was 

decided in 1968 by the Colorado Supreme Court.121  It remains one of the most oft-quoted decisions concerning the 

tension between a vested private right to the use of the publicôs water and the publicôs interest in optimizing the uses of 

the stateôs water resources.  In Fellhauer, the Colorado court noted that the concept of maximum use of water always has 

                                                                                                                                                                                                                                  

to geothermal ground water.  In any event, the 1987 amendments did not change the provision in Idaho Code § 42-229 (quoted above) clearly 

stating that the Ground Water Act applies to pre-enactment ground water rights.   

119 Order Regarding Motion for Declaratory Ruling, In the Matter of Petition for Delivery Call of A&B Irrigation District for the 

Delivery of Ground Water and for the Creation of a Ground Water Management District (Hearing Officer Schroeder, May 26, 2008). In this 

case, the Hearing Officer found that the Musser language noted above did not address the Baker v. Ore-Ida ruling or Idaho Code § 42-229, 

and in any event was not aimed at determining the meaning of the Ground Water Act.  Both the City of Eagle and A&B Irrôn Dist. decisions 

are on appeal to district court as of early 2009. 

120 Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 584, 513 P.2d 627, 636 (1973) (ñAppellants contend that our Actôs use of the phrase 

óreasonable pumping levels means that senior appropriators are not necessarily entitled to maintenance of historic pumping levels.  We agree 

. . . .ò   

Decisions in other states such as Colorado have held that senior pumpers should not be required to improve their diversion facilities 

ñbeyond their economic reach.ò  City of Colorado Springs v. Bender, 148 Colo. 458, 366 P.2d 552 (1961); Alamosa-La Jara Water Users 

Protection Assôn v. Gould, 674 P.2d 914 (Colo. 1983).  These Colorado cases involved alleged injury to senior water rights caused by 

pumping tributary ground water.  Bender is often cited for the proposition that, for a ground water user to insist on curtailment of juniors 

alleged to be causing him injury, he must show that he is producing ground water from a sufficient depth to ensure that the resource is not 

being hoarded or tied up by those whose wells barely penetrate the water table. 

121 Though extensively cited in Colorado and by commentators, Fellhauer has never been cited by an Idaho appellate court.  

However, the doctrine has also long been recognized in Idaho.  In American Falls Reservoir District No. 2 v. IDWR, 143 Idaho 862, 867, 154 

P.3d 433, 438 (2007) (Trout, J.), this Court upheld against a facial constitutional challenge the Departmentôs Conjunctive Management Rules 

which were premised on an integration of the prior appropriation doctrine and ñthe principle of optimum use of Idahoôs water.ò  In the same 

case, the Court recognized the Departmentôs authority to determine, in the context of a conjunctive use delivery call, when use of a water 

right is ñreasonable.ò  Id., 143 Idaho 862, 876-77, 154 P.3d 433, 447-48 (citing Schodde v. Twin Falls Land & Water Co., 224 U.S. 107) 

(1912)).  See also, Poole v. Olaveson, 82 Idaho 496, 502, 356 P.2d 61, 65 (1960) (ñThe policy of the law of this State is to secure the 

maximum use and benefit, and least wasteful use, of its water resourcesò); Kunz v. Utah Power & Light Co., 117 Idaho 901, 904, 792 P.2d 

926, 929 (1990) (ñThe policy of the law of this State is to secure the maximum use and benefit, and least wasteful use, of its water 

resources.ò).  The doctrine has now been codified in Idaho.  Idaho Code Ä 42-226. 
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been implicit in Western water law.  Remarking on the water appropriation provisions in Coloradoôs constitution, which 

were the model for Idahoôs, the court observed: 

It is implicit in these constitutional provisions that, along with vested rights, there shall be 

maximum utilization of the water of this state.  As administration of water approaches its 

second century the curtain is opening on the new drama of maximum utilization and how 

constitutionally that doctrine can be integrated into the law of vested rights.  We have 

known for a long time that the doctrine was lurking in the backstage shadows as a result 

of the accepted though oft violated, principle that the right to water does not give the 

right to waste it. 

Fellhauer, 447 P.2d at 994 (emphasis original). 

There has been some disagreement in Idaho regarding whether the reasonable means of diversion principle 

reflected in Idaho Code § 42-226 is applicable only to ground water uses.  However, the better argument seems to be that 

all water rights are subject to the reasonable diversion and use requirement (and to the closely-related principle of 

maximum use) and that § 42-226 simply reiterates or affirms this requirement for wells in the context of the Ground 

Water Act. 

Cases involving surface water consistently have held that an appropriator may not command the entire flow of a 

stream to effect an appropriation of only a portion.  One way to read these cases is that the means of diversion itself is not 

a protected element of the water right.122  This was the case in Van Camp v. Emery, 13 Idaho 202, 89 P. 752 (1907) 

(Ailshie, C.J.), where the court held that an appropriator was not entitled to dam an entire stream merely to raise the water 

level sufficiently to subirrigate his land. 

The same approach was taken by the U.S. Supreme Court in Schodde v. Twin Falls Water Co., 224 U.S. 107 

(1912), where a senior appropriator had used a waterwheel driven by the current of the Snake River to raise irrigation 

water to his lands.  The Supreme Court affirmed the lower court ruling that there is ñno right under the constitution and 

laws of the State of Idaho to appropriate the current of the river so as to render it impossible for others to apply the 

otherwise unappropriated waters of the river to beneficial uses.ò  Schodde, 224 U.S. at 117 (1912).  The Court cited one of 

its earlier cases in concluding that a water right ñmust be exercised with reference to the general condition of the country 

and the necessities of the people, and not so as to deprive a whole neighborhood or community of its use and vest an 

absolute monopoly in a single individual.ò  Schodde, 224 U.S. at 121 (quoting Basey v. Gallagher, 20 Wall. 670, 683, 87 

U.S. 670, 683 (1874)). 

Another reading of these cases would be that the appropriation of an unreasonable quantity of water to accomplish 

the diversion of the remainder does not constitute a beneficial use.  The result is substantially the same in either case. 

As courts have faced this issue in the context of ground water disputes, they have reached much the same result.   

(6) Pre-1978 domestics excepted 

An important exception to the reasonable pumping level rule was recognized in the 1982 case of Parker v. 

Wallentine, 103 Idaho 506, 650 P.2d 648 (1982) (Bistline, J.).   

                                                             
122 See e.g., Doherty v. Pratt, 34 Nev. 343, 124 P. 574 (1912) (reasonable use requirement applies to methods of diversion); Tudor 

v. Jaca, 178 Or. 126, 164 P.2d 680 (1946) (wasteful methods of diversion common among early settlers do not establish a vested right to 

their continuance); Hough v. Porter, 51 Or. 318, 98 P. 1083 (1909) (old methods of diversion are not a right but a privilege permitted so long 

as they can be exercised without substantial injury to anyone); Tulare Irrigation Dist. v. Lindsay-Strathmore Irrigation Dist., 3 Cal. 2d 489, 

45 P.2d 972 (1935) (appropriator may not be compelled to use most scientific diversion method, but it must be reasonable according to the 

custom of the locality); Wayman v. Murray City Corp, 23 Utah 2d 97, 458 P.2d 861 (1969) (applying ñrule of reasonablenessò in refusing to 

protect ground water appropriator from diminution of pressure in existing well); City of Colorado Springs v. Bender, 148 Colo. 458, 366 P.2d 

552 (1961) (at his own point of diversion, each diverter must establish some reasonable means of effectuating his diversion). 



 

 

WATER LAW HANDBOOK                                         © 2018 GIVENS PURSLEY LLP Page 56 
1451734_73.DOC 

In that case a senior domestic well pumper (Parker) sued to enjoin a junior pumper (appropriately named Junior 

Wallentine) whose deeper well was interfering with the seniorôs shallow well.  The Idaho Supreme Court ruled that the 

reasonable pumping level mandate added to the Ground Water Act in 1953 did not apply to domestic wells because the 

Ground Water Act, when first enacted in 1951, declared that domestic wells ñshall not be in any way affected by this 

act.ò123  Because the Act enunciated the reasonable pumping level standard, the Court reasoned that this principle does not 

apply to domestic well owners.  Accordingly, the Court concluded that Parker was entitled to demand that Junior 

Wallentine either stop pumping or pay to have Parkerôs domestic well deepened.   

However, the Court noted that the Act was changed in 1978 to remove this item of protection for domestic 

wells.124  The Court noted that the Legislature could have made the 1978 amendment retroactive, but did not elect to do 

so.  Parker v. Wallentine, 103 Idaho 506, 511, 650 P.2d 648, 653 (1982).  Consequently, protection of historic pumping 

levels (i.e., immunity from the reasonable pumping level rule) is limited to pre-1978 domestic wells. 

In sum, the reasonable pumping level defense is recognized only when the senior is a non-domestic well or a post-

1978 domestic well.  In the case of a pre-1978 domestic well, the junior will be curtailed or compelled to compensate for 

any decline in levels that adversely impairs the seniorôs beneficial use. 

One could argue that the exception of pre-1978 domestics from reasonable pumping levels is contrary to the 

constitutional principles of maximum beneficial use of water.  The authors are not aware of that contention being 

presented in a reported decision. 

G. Domestic water rights 

(1) Licensed domestic rights 

The Legislature has allowed very few exceptions to the requirement that those seeking to establish new water 

rights go through the permitting and licensing process.125  The most notable exception is the one allowing water users to 

hold water rights for small domestic wells without any permit or license.  In some cases, however, water users nonetheless 

elect to obtain a permit and license for their domestic ground water right.   

If the domestic right relies on spring or surface water, rather than a well, the domestic exemption does not apply, 

and, since 1971, the user would be required to obtain a permit and license.   

Obtaining a permit and license has the advantage of putting others on notice of the use and reducing the potential 

for factual disputes.  It also can provide the basis for a delivery call by the domestic user.  Moreover, domestic rights may 

be decreed in the SRBA or any other adjudication.  (See discussion in section 35.C at page 386.)  Indeed, domestic and 

stock water rights must be claimed in the SRBA, although the requirement for these claims has been postponed.  See 

discussion in section 35.C at page 386. 

The statutory definition of domestic use set out in Idaho Code § 42-111(1)(a) (which limits domestic uses to 

13,000 gallons per day and irrigation of up to ½ acre of land) is applicable only to exempt domestic ground water rights, 

not to domestic water rights authorized by permits and licenses.  Thus, a right for domestic purposes could be permitted 

and licensed for more than 0.02 cfs (which equates roughly to 13,000 gallons per day) and could authorize irrigation of 

more than ½ acre.   

                                                             
123 ñSection 2.  DRILLING AND USE OF WELLS FOR DOMESTIC PURPOSES EXCEPTED. ï The excavation and opening of wells and the 

withdrawal of water therefrom for domestic purposes shall not be in any way affected by this act . . . .ò  1951 Idaho Sess. Laws, ch. 200 Ä 2. 

124 1978 Idaho Sess. Laws, ch. 324 ch. 324 Ä 1.  This provision removed the provision saying that domestics would ñnot be in any 

way affected by this actò replacing it with a statement saying that domestics were exempt from permitting requirements. 

125 Stock watering directly from a surface stream also is exempt from licensing, Idaho Code § 42-113 and IDAPA 

37.03.08.035.01.c, as is use of water in firefighting, Idaho Code § 42-201(3), application of treated wastewater by municipal and sewer 

entities as part of a water treatment requirement, Idaho Code § 42-201(8), and certain other small uses. 
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(2) Exemption for domestic ground water rights 

In the 1951 Ground Water Act, the Legislature provided an exception from permitting requirements for domestic 

ground water rights:   

The excavation and opening of wells and the withdrawal of water therefrom for 

domestic purposes shall not be subject to the permit requirement under section 

42-229, Idaho Code; providing such wells and withdrawal devices are subject to 

inspection by the department of water resources and the department of 

environmental quality and providing further that the drilling of such wells shall 

be subject to the licensing provisions of section 42-238, Idaho Code.  Rights to 

ground water for such domestic purposes may be acquired by withdrawal and 

use. 

Idaho Code § 42-227 (originally enacted as 1951 Idaho Sess. Laws, ch. 200 § 2 and amended in 1970, 1978, and 2001).  

Regulations are found at IDAPA 37.03.08.035.01.b (exemption from application rules for ground water rights for single-

family, domestic purposes).   

Note that this domestic exemption applies to wells; it does not apply to surface diversions for domestic purposes. 

Although persons whose domestic ground water use falls within the statutory definition are not required to obtain 

a permit or license, they nonetheless have a water right, meaning that their diversion is lawful and that they hold an 

enforceable real property interest.  This is reflected in the last sentence of the statute:  ñRights to ground water for such 

domestic purposes may be acquired by withdrawal and use.ò  Idaho Code § 42-227. 

Although domestic wells are exempt from permitting/licensing requirements for water rights, a well drilling 

permit still is required in all instances (see section 6.G(4) at page 60).   

Domestic water rights obtained after 1978 (when the Ground Water Act was amended again) are subject to the 

same ñreasonable pumping levelò rules that govern non-domestic ground water rights.  See discussion in section 6.F at 

page 51. 

Special treatment also is provided for domestic uses (either exempt or licensed) under certain moratoriums (see 

discussion in section 20 at page 203).  However, those moratoriums do not refer to the definition of domestic uses in 

section 42-111 (or any other definition).  It is the authorsô understanding that the use of the term ñdomesticò in these 

moratoriums is merely a generic reference to all domestic-type uses, including that portion of a municipal providerôs 

delivery to households and similar purposes, and was not intended to be interpreted strictly within the statutory definition. 

The Water Code sets out a detailed definition of domestic uses for purposes of the domestic well exemption: 

(1) For purposes of sections 42-221, 42-227, 42-230, 42-235, 42-237a, 

42-242, 42-243 and 42-1401A, Idaho Code, the phrase ñdomestic purposesò or 

ñdomestic usesò means: 

(a) The use of water for homes, organization camps, public 

campgrounds, livestock and for any other purpose in connection 

therewith, including irrigation of up to one-half ( ½ ) acre of land, if the 

total use is not in excess of thirteen thousand (13,000) gallons per day, or  

(b) Any other uses, if the total use does not exceed a diversion 

rate of four one-hundredths (0.04) cubic feet per second and a diversion 

volume of twenty-five hundred (2,500) gallons per day.  

(2) For purposes of the sections listed in subsection (1) of this section, 

domestic purposes or domestic uses shall not include water for multiple 

ownership subdivisions, mobile home parks, or commercial or business 
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establishments, unless the use meets the diversion rate and volume limitations set 

forth in subsection (1)(b) of this section.  

(3) Multiple water rights for domestic uses or domestic purposes, as 

defined in this section, shall not be established or exercised in a manner to satisfy 

a single combined water use or purpose that would not itself come within the 

definition of a domestic use or purpose under this section. The purpose of this 

limitation is to prohibit the diversion and use of water, under a combination of 

domestic purposes or domestic uses as defined in this section, to provide a supply 

of water for a use that does not meet the exemption of section 42-227, Idaho 

Code, and is required to comply with the mandatory application and permit 

process for developing a right to the use of water pursuant to chapter 2, title 42, 

Idaho Code. 

Idaho Code § 42-111. 

The first category, described in section 42-111(1)(a), is applicable only to specific uses: ñwater for homes, 

organization camps, public campgrounds, livestockò and purposes incidental thereto.  This section also allows for 

irrigation of up to one-half acre of land around the home or camp, provided that the sum of all the domestic uses do not 

exceed 13,000 gallons per day.  (This equates roughly to 0.02 cfs on a 24-hour basis.) 

The second category, provided in section 42-111(1)(b), is a catch-all, but for a smaller quantity.  This section 

applies to any ñotherò uses, but caps the volume at 2,500 gallons per day and the flow rate at 0.004 cfs.  This category 

allows a person to use a small quantity of ground water for any miscellaneous purpose (such as a water amenity or even 

an industrial use) without obtaining a water right.  Thus, the definition of domestic uses includes uses that normally are 

not associated with the term ñdomesticò in the household sense.  Indeed, to qualify they must be ñotherò uses (i.e., uses 

not for homes, camps, or livestock).   

The statute contains two limitations.  Section 42-111(2) makes ñwater for multiple ownership subdivisions, 

mobile home parks, or commercial or business establishmentsò ineligible for the domestic exemption, ñunless the use 

meets the diversion rate and volume limitations set forth in subsection (1)(b).ò  Thus, for instance, a subdivision could use 

the domestic well exemption for irrigation of a small common area or for a water amenity that used a total of no more than 

2,500 gallons per day. 

The second limitation is found in section 42-111(3).  It expressly prevents combining multiple domestic water 

rights into a ñsingle combined water use or purpose that would not itself come within the definition of a domestic use or 

purpose.ò  This limitation was added by the Legislature in reaction to efforts by some users to employ multiple domestic 

exemptions to serve large dairy operations.  Thus, in the example above, the subdivision may use only one domestic well 

exemption for all of its water amenitiesðmeaning that, collectively, they may not exceed 2,500 gallons/day. 

The Departmentôs position is that, irrespective of section 42-111(3), the domestic well exemption may be used by 

multiple individual homeowners within a subdivision, allowing each individual homeowner to drill a well without 

obtaining a permit or license.126  In other words, the Department does not view multiple homeowners drilling their own 

wells as acting ñin a manner to satisfy a single combined water use.ò  This is not a settled question, however, and one 

might argue the contrary where, for example, the developerôs plan calls for individual domestic wells in a multi-lot 

subdivision.  The argument would seem particularly strong where the developer of the subdivision drilled the wells on the 

lots prior to selling them (a situation the Department has not yet faced). 

Water uses exceeding the statutory diversion volume or irrigation limits, or for purposes not listed in the 

applicable definition, do not give rise to a domestic ground water right.  For example, a homeowner who uses a 

ñdomesticò well to provide indoor uses, to fill a pond, and to irrigate 0.6 acres of lawn (thus violating the ½ acre rule) is 

                                                             
126 The Department has no rule or guidance on this subject, but generally follows this approach.  Conversation with Phillip J. 

Rassier (Apr. 8, 2005). 



 

 

WATER LAW HANDBOOK                                         © 2018 GIVENS PURSLEY LLP Page 59 
1451734_73.DOC 

violating the statute and therefore has not established a domestic water right, even if the homeowner is within the 13,000 

gpd limit.  On the other hand, if she is irrigating a half-acre or less, she will be within the domestic exception if she can 

show that the combined uses, including the diversions to the pond, do not exceed the 13,000 gpd diversion limit.127 

The domestic well exemptions described above are purely statutory.  There is no constitutional entitlement to the 

domestic water right exemption.   

The Department authorizes water users to tack on an exempt domestic ground water right to another permitted or 

licensed right.  Thus, if a user had a license to irrigate 3.0 acres of residential lawn, but was actually irrigating 3.5 acres 

out of the domestic well, he or she could claim a domestic exception for the additional 0.5 acre of irrigation.  This is so 

even if a moratorium on new water rights is in effect, because domestic water rights are exempt from the moratorium.128 

(3) Protection from delivery calls. 

In theory, domestic water rights are subject to curtailment by priority just like any other water right.  This is 

equally true for undocumented exempt domestic rights and domestic rights for which the owner has obtained a permit, 

license, or decree.  In practice, domestic rights have never been curtailed, and doing so on any significant scale 

undoubtedly would result in considerable political backlash. 

Interestingly, the Departmentôs Conjunctive Management Rules provide that domestic rights are not subject to 

curtailment pursuant to delivery calls by senior surface water right holders: 

A delivery call shall not be effective against any ground water right used for domestic 

purposes regardless of priority date where such domestic use is within the limits of the 

definition set forth in Section 42-111, Idaho Code, nor against any ground water right 

used for stock watering where such stock watering use is within the limits of the 

definition set forth in Section 42-1401A(12), Idaho Code; provided, however, this 

exemption shall not prohibit the holder of a water right for domestic or stock watering 

uses from making a delivery call, including a delivery call against the holders of other 

domestic or stockwatering rights, where the holder of such right is suffering material 

injury. 

IDAPA 37.03.11.020.11. 

Thus, the Department has sought to give domestic and stock ground water rights special treatment in the delivery 

call context.  Is this constitutional?  These rights are not singled out in Idahoôs Constitution for such treatment.  The Idaho 

Supreme Court was asked to address this in the 2007 AFRD litigation, although neither side in the case placed much 

weight on the question.  In its opinion, the Court indicated that the Rule provision exempting domestic ground water 

rights from delivery calls is not on its face unconstitutional because the Idaho Constitution allows domestic right holders 

to condemn, or pay for the taking of, senior irrigation or industrial water rights that might be instituting the delivery call.  

In other words, the Court found that there is a set of circumstances under which domestic water rights could immunize 

themselves from a delivery call without causing an uncompensated taking of the rights of non-domestic water right 

holders.129  Still, if the issue were pressed in an actual delivery call, it is likely that even domestic and stock water right 

holders will be called to account, either by shutting off their wells, paying for mitigation, or taking some action to 

implement the constitutional ñcondemnationò provision (which might add up to the same thing as paying for mitigation).   

                                                             
127 See Norman C. Young, IDWR, Administratorôs Memorandum ï Application Processing No. 67 (Feb. 28, 2003) (reproduced in 

Appendix O) (permissible pond size depends on amount of daily flow necessary to fill it and keep it full). 

128 This was confirmed in a telephone call from Chris Meyer to Phil Rassier, then chief counsel to IDWR, on Nov. 21, 2006.  Mr. 

Rassier consulted with Jeff Peppersack, Chief, Water Allocation Bureau, in confirming this. 

129 American Falls Reservoir District No. 2 v. IDWR, 143 Idaho 862, 880-81, 154 P.3d 433, 451-52 (2007). 
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The Departmentôs practice is to recognize that portion of a municipal providerôs ground water usage that falls 

within the 13,000 gallon-per-day and one-half acre limitations of section 42-111 as qualifying for ñdomestic purposesò 

within the above rule.  Presumably, a municipal provider delivering surface water would not, to the extent of the surface 

water, enjoy the same protection.  In any event, as indicated, it is quite possible that none of these delivery call 

exemptions can stand constitutional scrutiny in an as-applied context. 

(4) A well drilling permit is required  

Although obtaining a water right permit, license, or decree for a domestic right is optional, obtaining a well 

drilling permit is not.  Before drilling a domestic well, the well driller or well owner must obtain a well drilling permit 

from the Department (which requires a $75.00 filing fee).  Idaho Code § 42-235.  This provision was first enacted in 1987.  

1987 Idaho Sess. Laws, ch. 347, § 4.   

Since 1970 (even before the well drilling permit requirement), Idaho Code § 42-227 has required that the project 

be carried out by a well driller who is licensed under Idahoôs well driller statute, Idaho Code § 42-238.  1970 Idaho Sess. 

Laws, ch. 187, §§ 1, 4.  This requirement is reiterated in the Departmentôs rules.  IDAPA 37.03.10.020.01.   

As to the abandonment of a wellðthat is, closing and sealing off a well pursuant to specified proceduresðsection 

42-235 explicitly states that this must be done by a licensed driller. 

(5) A few facts about domestic wells in Idaho 

(a) Domestic wells are by far the most common type of well drilled each year in 

Idaho 

Two hydrologists reported in 1997 that in the eleven years between 1987 and 1997, almost 7,000 new domestic 

wells were drilled in Water Basin 63, which includes the Treasure Valley.  These wells accounted for 76% of all the wells 

drilled in the basin during that period.130  According to this report, as many as a thousand wells have been drilled in a 

single year in Basin 63.  Between 1997and June 2004, the basin averaged about 670 new domestic wells per year.131   

(b) Individually, domestic wells use small amounts of water, but together their 

potential production is significant 

An exempt domestic well is considered to involve a de minimis amount of water.  However, in the aggregate 

these wells can pump a significant amount.  For example, if the nearly 10,000 domestic wells drilled in the 1987-2004 

period in Basin 63 produced half of their full annual entitlement, this group of wells alone would pump 70,000 acre-feet 

per year, or enough water each year to supply all the current yearly residential uses in Ada and Canyon Counties.  In other 

words, domestic wells in the aggregate can account for much more than a de minimis contribution to aquifer withdrawals. 

(c) Exempt domestic wells often are necessary for single homes in remote locations 

or for homes in subdivisions where no community water system exists 

A homeowner who wishes to build in an area that is not served by a municipal or other community water system 

either can seek a water right or simply forego the water right permitting process and construct a domestic well.  Many take 

the latter course.  In some areas, domestic wells are installed despite the existence of a municipal water supply system.  

Certainly, going through the application and permit process takes longer and costs more than the exempt domestic 

procedure, which involves simply obtaining the drilling permit and going ahead. 

                                                             
130 Squires and Dittus, ñImplications of Well-Construction to Aquifer Water-Quality:  Some Observations,ò Proceedings of the 

Annual Meeting of the Pacific Northwest Region of the American Water Well Association (1997).   

131 John Carlson, Idaho Depôt of Water Resources, personal communication (July 1, 2004). 
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(d) Exempt domestic water rights may be developed despite aquifer-wide 

moratoriums that preclude new irrigation, industrial, and commercial water 

right applications 

On the Eastern Snake Plain Aquifer and in Basin 63 (which includes Ada and Canyon Counties), the Department 

has imposed moratoriums on the processing or granting of new ground water right applications unless they provide one-

for-one mitigation.  Exempt domestic wells are also exempt from these moratoriums. 

(6) Domestic wells can present water management challenges 

Domestic wells are widespread and proliferating in Idaho, but the State knows relatively little about them.  The 

authors believe that while domestic wells serve an important purpose, particularly where there is no alternative or 

community water supply available, they also present significant challenges to water management and protection of 

drinking water aquifers. 

(a) Domestic wells are essentially unregulated 

The Departmentôs well construction standards, contained in IDAPA 37.03.09, enunciate the general requirement 

that all wells are to be ñconstructed in a manner that will guard against waste and contamination of the ground water 

resources of the state,ò and specify that domestic wells must meet ñall of the siting and distance requirements set forth by 

the appropriate District Health Department and Idaho Department of Environmental Quality rules.ò  IDAPA 

37.03.09.025.01(a).  However, the Departmentôs rules are permissive with regard to specific provisions dealing with 

domestic wells (for example, allowing for verbal approvals), and currently have what some professionals in the well 

drilling field consider to be minimal casing and sealing requirements for all wells.  No water quality sampling, hydraulic 

testing, or maximum depth is required for either type of well.  Typically, domestic wells involve only a 6-inch-diameter, 

thin-wall casing 18 feet into the ground with no effective seal or well-screen.  With the large number of domestic wells 

drilled in Idaho each year, there is little opportunity for the State to inspect them. 

There also is no standard for, or means of quality testing, the drillerôs report filed with the Department.  Often, 

hydrogeologists find that drillersô logs are inaccurate and that well completion reports for domestic wells generally are not 

uniformly catalogued or indexed to allow consistent retrieval. 

(b) Hydrological considerationsðthe layered nature of aquifers 

As a general matter, most Idaho aquifers consist of layers of water-saturated sandy, gravelly, or fractured material 

between less permeable layers of clay, mudstone, or similar material.  The less permeable layers act as barriers between 

aquifer zones.  For example, in the Eastern Snake Plain Aquifer, the main water-bearing zones are layers of fractured 

basalt, which are interbedded with numerous sedimentary or unfractured layers that are not readily permeable and contain 

little or no water. 

In most aquifer situations, the uppermost zones (the top 100 feet, for example) contain substantial alluvial gravels 

and are in hydraulic contact with surface waters such as streams, canals, drains, reservoirs, and lakes.  Not surprisingly, 

most aquifer contamination originates in this uppermost zone, where contaminant spills on the land surface often readily 

enter the shallow aquifer.  For the same reason, the shallow aquifer zone also is the most readily recharged from surface 

water.  In some cases, a shallow aquifer can be created and maintained by leakageðsometimes called ñincidental 

rechargeòðfrom surface irrigation.  Indeed, in parts of the Treasure Valley it is estimated that water levels in the shallow 

aquifer have risen more than 100 feet over natural conditions due to incidental recharge from canal systems and on-farm 

irrigation ditches and practices.132  As the amount of this recharge declines due to commercial and residential development 

in the Valley, however, so will the water levels in the shallow aquifers. 

                                                             
132 This is consistent with the adage that ñsooner or later every irrigation district gives rise to a drainage district.ò 
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(c) Well leakage issues 

A basic problem presented by any well is how to prevent it from becoming a conduit for water or contaminant 

flow between layered aquifer zones.  Most community drinking water is produced from wells penetrating into deeper 

aquifers that are separated from shallower aquifers by the largely impervious layers described above.  By the same token, 

most individual domestic wells, particularly older wells, penetrate only the uppermost aquifersðonly a small amount of 

water is needed, and it obviously is cheaper to drill only to a shallow depth.  However, for a variety of reasonsðincluding 

the decline in shallow aquifers due to reductions in incidental recharge and drought cycles (particularly since the late 

1980s)ðmany domestic wells now have been drilled (or re-drilled) through the shallow aquifer and into deeper water-

bearing zones. 

Domestic wells often are drilled by air-rotary or cable tool methods, neither of which is particularly effective for 

sealing the well into impermeable layers or maintaining vertical separation between various geologic strata.  Although a 

well may be lined throughout nearly its entire depth with steel or plastic casing (and presumably most new wells are 

cased), the concern really is the space outside the casing created by the drilling process.  Air rotary and cable tool methods 

can create significant space, and often large and irregular voids, outside the well casing.  This outside ring, or ñannularò 

space, throughout the wellôs depth can act as a conduit for water and contaminants to move between aquifer zones. In 

most cases, the existence of this space also makes it impossible to actually ñabandonò such a well; merely filling the 

casing with concrete or bentonite does nothing to fill the outside-the-casing space or stop it from continuing to conduct 

water between zones. 

There are other drilling methods, principally mud rotary or similar fluid-assisted techniques, that use drilling 

fluids such as water or drilling mud to create a hole that can be sealed throughout its depth outside of the casing as the 

well is constructed.  In other words, the well can be constructed to seal the outside of the casing tight against impervious 

native stratigraphy with grout, bentonite, or concrete, thus sealing off this space as a conduit.  Most domestic wells (and 

presumably many non-domestic wells) are not sealed between the casing and the penetrated layers. 

The Departmentôs well construction rules133 do not specify any particular drilling technique.  The rules require 

only an 18-foot casing at the top of the well that is sealed on the outside.  The short distance of this sealed section alone 

typically means that the casing terminates partway through surficial river floodplain gravel deposits.  As the well 

continues below the upper layer, its annular space typically is not sealed and can provide a conduit for any water or 

contaminants it encounters. 

(d) Unsealed wells present risks to ground water quality 

Any well, unless adequately sealed, provides a conduit for surface contaminants and shallow contaminated 

ground water to move into the deeper aquifers.  When municipal supply or other wells are activated in the deeper zone, 

their pumping can induce even more flow into these wells from any well in the vicinity, domestic or otherwise, that may 

not be properly sealed.   

At least in the Treasure Valley, most of the municipal drinking water supply comes from deep aquifers that most 

municipal water providers tap with fully-cased wells constructed with high-quality techniques and proper seals at all 

levels.  Unfortunately, conjunctive management administration of water rights ultimately may lead to drilling or re-

drilling domestic wells into these deeper aquifers, since the deeper zones often are not connected to surface streams in 

areas where the connection may cause controversy.  Without substantive changes to the drilling rules, the construction of 

deeper domestic wells could result in pollution of these all-important deep aquifers. 

                                                             
133 IDAPA 37.03.09. 
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7. LOW TEMPERATURE GEOTHERMAL WATER 

Water rights for low temperature (85 º to 212º F) geothermal resources in Idaho are acquired by the same 

permitting process applicable to other ground and surface sources.134  However, Idaho law includes a special provision 

applicable to geothermal resources:  the appropriator is required to use the resource primarily for heat value and only 

secondarily for its value as water.135  Consequently, the usage of low temperature geothermal water for uses other than 

heat value is not considered a beneficial use of the resource unless the Department exempts the proposed use.  The 

Department may grant such an exemption provided 1) there is no feasible alternative use of the resource, 2) there is no 

economically viable source of non-geothermal water, and 3) the exemption is in the public interest. 

Because the statute is drafted with reference to wells, it appears that it applies only to ground water, not to natural 

hot springs.  

                                                             
134 Low temperature geothermal water is defined at Idaho Code § 42-230(a)(1). 

135 Idaho Code § 42-233(1). 
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8. CONJUNCTIVE ADMINISTRATION OF GROUND AND SURFACE SUPPLIES 

A. Introduction to conjunct ive administration 

Idaho, like most western states, has long recognized in principal that the prior appropriation doctrine applies to 

both ground and surface water.136  Nevertheless, as a practical matter, ground water and surface waters long were 

managed separately.  This is no longer the case.  With improving scientific understanding of the physical connection 

between ground and surface waters, conjunctive administration has become a legal and practical reality.   

First a comment on terminology.  ñAdministrationò refers to the Departmentôs statutory responsibility to enforce 

priority, including the curtailment of junior water rights when required to meet senior needs.  The term ñconjunctive 

administrationò refers to the administration of ground and surface water rights.  The term ñconjunctive managementò is 

broader.  It refers to the full panoply of mostly voluntary governmental and private efforts to reduce conflict between 

ground and surface water users and promote more effective utilization of all water resources.  Thus, while conjunctive 

administration deals with the brute-force ñpolicingò of priorities, conjunctive management includes such things as 

research, education, voluntary conservation measures and other demand reduction, recharge projects, provision of 

substitute water supplies, and other efforts to stabilize or improve water availability.  This distinction in terminology, 

however, is fairly recent.  At the time that the Conjunctive Management Rules were adopted in 1994, the term conjunctive 

administration was not yet in vogue.  Using current terminology, those rules would more appropriately be named the 

Conjunctive Administration Rules. 

Today, conjunctive administration and conjunctive management present perhaps the most complex policy issues 

in Idaho water administration today.  Part of this complexity comes from the limited (but steadily increasing) knowledge 

about the hydraulic operation of the ground water resource itself and its connection to surface supplies.  In the past, it was 

impossible to quantify how pumping a well here might affect a river there.  Today sophisticated computer models are 

capable of predicting such impacts with remarkable precisionðat least in parts of the state.  Making such predictions is 

particularly complex because the impacts are not static.  The extent and timing of these effects often are delayed, masked, 

or compounded by other factors, both known and unknown.137 

In most cases, ground water will be ñtributaryò (i.e., connected) to surface streams, meaning that it will contribute 

to, or receive water from, surface stream flows.  Localized situations do exist where the ground water is confined in such a 

way that it will not reach a surface stream, where its movement toward a stream is best measured in geologic time, or 

where the connection is geographically remote from the stretch of river where most wells or headgates are located.   

As a matter of law, conjunctive administration is applicable and appropriate anywhere in the state that ground and 

surface water supplies are hydraulically interconnected.  To date, conjunctive administration has been actively undertaken 

by IDWR only with respect to water rights drawing from the Eastern Snake Plain Aquifer (ñESPAò) and hydraulically 

connected rivers and streams.  It is expected that conjunctive administration will reach other areas of the state, perhaps 

with the Big Wood River basin being next. 

The ESPA is a highly productive ground water aquifer underlying a 10,800 square mile area stretching across 

southern and southeastern Idaho.  (See map of the ESPA set out in Appendix G.)  As the Idaho Supreme Court has 

observed, ñ[i]t is estimated that [the ESPA] contains up to a billion acre-feet of water, which would be roughly the amount 

of water contained in Lake Erie.ò138  The aquifer is connected to the Snake River in various places and to varying degrees.  
                                                             

136 This recognition is not universal.  For instance, the Supreme Court of Nebraska recently confirmed that Nebraska law ignores 

the interrelationship of ground water and surface water.  In that state, the law of prior appropriation applies only to surface water, while 

ground water is governed by the common law rule of reasonableness and the statutory Ground Water Management and Protection Act.  Spear 

T. Ranch, Inc. v. Knaub, 269 Neb. 177, 691 N.W.2d 116 (2005). 

137 An excellent discussion of the complexities of conjunctive management is contained in Douglas L. Grant, The Complexities of 

Managing Connected Surface and Ground Water Under the Appropriation Doctrine, 22 Land & Water L.Rev. 63 (1987). 

138 Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 252 P.3d 71 (2011) (this was the Idaho Supreme Courtôs decision in the 

ñSpring Usersô delivery call,ò discussed below). 
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The aquifer discharges to the Snake River approximately 7.5 million acre-feet annually through spring complexes located 

in the Thousand Springs area and near the American Falls Reservoir.  It reportedly receives an average of 8 million acre-

feet of recharge.  In addition, the Snake River provides irrigation water to some two million acres through natural flow 

and some 4 million acre-feet of storage in the Riverôs upper reaches.  Another two million acre-feet of water is pumped 

each year from the ESPA to serve over one million acres of farm land. 

In 1994, the IDWR promulgated rules governing conjunctive administration of ground and surface waters having 

a common source of supply.139  The Departmentôs rulemaking was spurred by the decision in the case of. Musser v. 

Higginson, 125 Idaho 392, 871 P.2d 809 (1994).  In Musser, the Idaho Supreme Court held that the Departmentôs Director 

had a clear legal duty to ñdistributeò water to the holder of senior irrigation rights diverted from springs in the Thousand 

Springs area near Hagerman, Idaho.140  Because the seniorôs source of water in Musser was a spring discharge from the 

ESPA at a point on the Snake River canyon wall, there were no junior spring or surface rights that could be curtailed to 

fill the calling spring right.  The implication of this ruling, then, was that the Director could be required to curtail junior 

ground water rights withdrawing from the ESPA if the curtailment would result in more water being made available to the 

spring user. 

The Departmentôs Conjunctive Management Rules establish a procedure by which senior water right holders may 

make a ñdelivery callò by petitioning the Department to administer ground and surface water rights in priority within an 

area of common ground water supply.  These rules set out extensive criteria for determining the nature and extent of the 

interconnection of various water rights, for evaluating whether withdrawals by a junior ground water right will materially 

injure a senior water right, and for evaluating mitigation plans that might be proposed by a junior right holder who 

ultimately is found to be subject to the senior delivery call.  The rules also provide for phased-in curtailment of ground 

water rights subject to a delivery call. 

Although the Conjunctive Management Rules are applicable statewide, so far the Department has designated only 

the ESPA as an area having a common ground water supply.  This area is defined by the Department by reference to the 

report ñHydrology and Digital Simulation of the Regional Aquifer System, Eastern Snake River Plain, Idahoò U.S. 

Geological Survey Professional Paper 1408-F (1992). 

In the SRBA, the court adopted a ñgeneral provisionò dealing with conjunctive management that places all water 

users on notice that the designation of a source for their water right does not immunize them from a delivery call from a 

senior right holder in a separate, but connected, source.141  The courtôs decision in what was designated as Basin Wide 

Issue 5, concluded protracted litigation among SRBA claimants concerning the manner in which the SRBA decree would 

address conjunctive management.  In A&B Irrigation Dist. v. Idaho Conservation League (aka Basin-Wide Issue 5) (ñICL 

IIIò), 131 Idaho 411, 958 P.2d 568 (1998) (McDevitt, J.), the Idaho Supreme Court observed that ñ[c]onjunctive 

management of ground water and surface water rights is one of the main reasons for the commencement of the Snake 

River Basin Adjudication.ò  ICL III , 131 Idaho at 422, 958 P.2d at 579 (quoting 1994 Interim Legislative Committee 

Report on the Snake River Basin Adjudication, p. 36-37).  The Court required the SRBA Court to determine the ultimate 

source of the ground and surface water rights being adjudicated and the relative priority between surface and ground water 

rights.  ICL III , 131 Idaho at 423, 958 P.2d at 580.142 

                                                             
139 Rules for Conjunctive Management of Surface and Ground Water Resources (ñConjunctive Management Rulesò or ñCMRò), 

IDAPA 37.03.11, were promulgated by order of the Director on October 7, 1994.  The Idaho Legislature took no action to disapprove the 

rules under Idaho Code § 67-5291.   

140 Musser v. Higginson, 125 Idaho at 395, 871 P.2d at 812. 

141 In re: SRBA Case No. 39576, Memorandum Decision and Order of Partial Decree, Connected Sources General Provision 

(Conjunctive Management), Basinwide Issue No. 5, (Feb. 27, 2002). 

142 In response to the SRBA Courtôs ruling that a conjunctive management general provision was not required because the 

Department had adopted the Conjunctive Management Rules, the Supreme Court also held that  
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As water right claims have been recommended143 or decreed in the SRBA, the Department has incorporated them 

into Water Districts organized pursuant to Chapter 6, Title 42 of the Idaho Code.  Since 2002, the Department has formed 

five new Water Districts (Water Districts 100, 110, 120, 130 and 140) encompassing much of the ESPA.144  

Administration of ground water rights in these new Water Districts, including conjunctive administration, is to occur 

pursuant to standing instructions from the Department to the Watermasters. 

B. Response to changes in aquifer levels and spring production 

(1) Introduction  

The early development of Idahoôs water resources focused on direct diversions and storage of surface water to 

beneficial usesðprimarily for mining and irrigation.  By the time a second period of agricultural expansion began after 

World War II, much of the surface water supply in Idahoôs arid southern region had been fully appropriated, or in some 

cases, over appropriated.  This fact, and the availability of new high-lift pumping technology and relatively cheap 

electrical power, made ground water the preferred source, and in many cases the only source, for new water development. 

At the time, a large supply of ground water (often augmented over pre-development volumes by recharge incident 

to irrigation) and lack of understanding or concern about the interrelationships between ground and surface water sources 

made the Departmentôs approval of new ground water appropriations largely perfunctory.  But between the 1960s and the 

late 1980s, the significant new ground water withdrawals for irrigation and growing municipal uses, combined with cycles 

of drought, increasing efficiencies in surface water irrigation and expanding urbanization significantly altered the water 

balance in some Idaho aquifers.  Consequently, Idaho water managers and water users have begun to express growing 

concern about declining aquifer water levels in various parts of the state, and to consider alternatives to reverse these 

trends. 

Declining water levels in some regional aquifers increased the pumping costs for local ground water users and 

affected shallow domestic wells.145  The ESPA is not in a state of overdraft, but ground water pumping has been deemed 

to contribute to declining spring discharges to the Snake River.146 

                                                                                                                                                                                                                                  

[the Rules] do not necessarily overlap the SRBA proceedings.  They do not provide for administration 

of interconnected surface and ground water rights in the SRBA, nor do they deal with the 

interrelationship of water rights within the various Basins defined by the Director and the SRBA district 

court, and they do not deal with the interrelationships of those Basins to each other and to the Snake 

River in the SRBA proceeding.  The Rules adopted by the IDWR are primarily directed toward an 

instance when a ñcallò is made by a senior water right holder, and do not appear to deal with the rights 

on the basis of ñprior appropriationò in the event of a call as required.   

ICL III , 131 Idaho at 422, 958 P.2d at 579.  This language could be read to mean simply that the Rules themselves do not determine the 

relative priorities of rights or the hydrologic interrelationship between those rights or between the various sources and basins, which the 

Court ruled were issues the SRBA was specifically commenced to conclude.  Others have argued that this statement holds that the 

Conjunctive Management Rules violate the prior appropriation doctrine.  The Idaho Supreme Courtôs 2007 ruling that the Conjunctive 

Management Rules are constitutional on their face, however, is inconsistent with that argument.  See American Falls Reservoir Dist. No. 2 v. 

IDWR, 2007 WL 677947 (Idaho). 

143 Some water right claims have been incorporated into Water Districts on the basis of the Departmentôs recommendations of the 

claims to the SRBA before final determination and decree by the Court.  The Department has sought such ñinterim administrationò in areas 

where it believes it has sufficient information about the water rights and where immediate administration has been deemed necessary. 

144 See Appendix D. 

145 See discussion of Parker v. Wallentine, Baker v. Ore-Idaho Foods and related cases in sections 6.D and 6.E beginning at page 

50. 

146 The fact that there is a correlation between increased ground water withdrawals and declines in spring discharges in the 1000 

Springs reach of the Snake River near Hagerman, Idaho has been understood for many years.  The actual contributing effect of these 

withdrawals, in comparison to the effects of drought and reduced incidental recharge, is less well understood.  However, the IDWR has 

estimated that sixty percent of the observed declines in spring discharges is attributable to changes in irrigation practices on the Eastern 
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Although north Idaho generally receives more precipitation than southern Idaho, and (with the exception of 

Kootenai County) has experienced lower rates of population growth, concerns about declining aquifers and the effects of 

increasing aquifer withdrawals exist there as well.  Like the ESPA, the hydrology of aquifers such as the Spokane-

Rathdrum and the Moscow-Pullman is complex.  This complexity can make identifying the sources of problems and 

possible solutions difficult.  And in these aquifers, standard notions about aquifer management, including whether or how 

to conduct aquifer recharge, may need adjustment.147  Existing research suggests that ñmore precipitationò does not 

necessarily translate into ñmore natural rechargeò to some aquifers in the area, particularly the deeper aquifers.  Nor is it 

necessarily correct to assume that increased withdrawals from these aquifers via pumping for irrigation and municipal 

purposes are primarily responsible for water level declines or that curtailing such diversions will increase water levels. 

(2) The effects of drought and increasing irrigation efficiencies on aquifer levels 

Coincident with the remarkable expansion of ground water-irrigated agriculture that occurred after World War II, 

southern Idaho has experienced repeated periods of drought.  These droughts reduced the rates of natural recharge to 

regional aquifers from direct precipitation and snowmelt.148  They also motivated many surface water irrigators to increase 

the efficiencies of their water delivery facilities, which in turn reduced the historical rate of incidental recharge to 

aquifers.149 

In arid southern Idaho, incidental recharge from surface water diversions can be the primary source of water 

accruing to aquifer storage.  For example, based on 1980 figures, it is estimated that natural recharge through precipitation 

accounts for only about nine percent of the annual recharge to the Snake Plain Aquifer.150  However, from sixty to eighty 

percent of the eight million acre-feet of annual recharge to the Snake Plain regional aquifer is incidental toðthat is, it is a 

byproduct ofðsurface irrigation, including seepage from canals, ditches, laterals, and irrigated fields.151 

For aquifers in southwest Idahoôs Treasure Valley152 the numbers are not yet fully developed, but their relative 

percentages may be similar to those for the ESPA.  Preliminary recharge estimates for the Treasure Valley were that 60 
                                                                                                                                                                                                                                  

Snake River Plain that have reduced the historical incidental recharge.  This is not surprising given that nearly one hundred percent of the 

approximately 3,700 cfs increase in spring discharges that occurred between 1902 and 1953 is attributable to incidental recharge from surface 

water irrigation on the Eastern Snake River Plain that began in the early 1900s.   

147 For example, in the Moscow-Pullman Basin, due in part to rolling topography, the nature of overlying soils and to the spatial 

relationship of the two primary basalt aquifers, diversions of surface water to recharge basins or injection wells, or through leaky canals, as is 

common in southern Idaho recharge projects, are unlikely to improve declining water levels in the Grande Ronde basalt aquiferðthe primary 

source of municipal water in the area.  Instead, managed recharge in this area conceivably could come in the form of ñdiversionsò of ground 

water from the shallower Wanapum basalt aquifer to the deeper Grande Ronde aquifer via wells completed through both that essentially 

would allow ground water from the upper aquifer to leak into the lower. 

148 Natural recharge typically includes recharge to the aquifer from deep percolation of runoff, tributary underflow and to a lesser 

extent, precipitation. 

149 Incidental recharge is recharge resulting from the use of water diverted for beneficial uses, and includes recharge due to leakage 

from irrigation water distribution and delivery facilities, and deep percolation of applied irrigation water below the crop root zone.  Improved 

irrigation facilities and practices implemented by surface water irrigators in the upper Snake River Basin following the severe drought of 

1977 have reduced on farm deliveries of surface water by approximately one million acre-feet per year.  Snake River Technical Advisory 

Committee, Needed Water Resource Programs in the Snake River Basin 3 (Nov. 1983). 

150 S. P. Garabedian, Hydrology and Digital Simulation of the Regional Aquifer System, Eastern Snake Plain, Idaho, U.S. 

Geological Survey Professional Paper 1408-F at (1992). 

151 G. F. Lindholm, Summary of the Snake River Plain Aquifer-System Analysis in Idaho and Eastern Oregon, U.S. Geological 

Survey Open-File Report 91-98 at 38-39 (1993). 

152 The Treasure Valley is the valley of the Boise River extending generally from Lucky Peak Dam to the Snake River.  It includes 

some of the stateôs largest cities, including Boise, Nampa, Meridian, Caldwell, Eagle, and other communities, and is Idahoôs fastest-growing 

region. 
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percent of ground water recharge is attributable to canal leakage, some 30 percent is attributable to a combination of 

agricultural flood irrigation and precipitation, and that all of this recharge is primarily to the shallow alluvial aquifer 

system.153  The thinking originally was that recharge to the deeper aquifers in the Treasure Valleyðfrom which most of 

the areaôs drinking water is pumpedð is very slight and/or that the water within them is confined by largely impervious 

layers.154  However, more recent studies, and the stable water levels shown in both large-production municipal wells and 

long-term monitoring wells, have shown that these deeper municipal supply aquifers actually are primarily one large 

aquifer, now known as the Pierce Gulch Sand Aquifer, which is robustly recharged, likely has a connection to alluvial 

gravels where the aquifer slants upward across a wide swath of the Valley, and extends into the Payette River Drainage.155 

(3) Expanding urban landscapes 

Conversion of significant areas of agricultural land to subdivisions, shopping malls and roadways can reduce both 

natural and incidental ground water recharge.  In the Treasure Valley, where much of Idahoôs population growth is 

occurring, these land use changes are beginning to have noticeable effects on aquifer recharge, particularly recharge to 

shallow aquifers.  Lands that formerly were flood irrigated to grow row crops are giving way to development.  Even 

though urban developmentôs often retain significant areas of irrigated lawn and open space, typically more than half of the 

land in urbanized areas consists of impervious, non-irrigated surfaces.156  These impervious surfaces increase surface 

runoff and preclude infiltration of precipitation. 

Moreover, urban landscaped acres usually are served by pressurized irrigation systems that often are more 

efficient than gravity irrigation systems, and therefore may result in less incidental recharge.157  Typically, these 

pressurized irrigation systems deliver the same non-potable surface irrigation water diverted through the same canal 

system that served the cropland on which the urban development now stands.  The canal systems themselves continue to 

contribute to ground water recharge.158  But the net effect of urbanization on formerly agricultural areas still appears to be 

                                                             
153 Idaho Water Resources Research Institute, draft Treasure Valley Aquifer Study (2002). 

154 Idaho Water Resources Research Institute, draft Treasure Valley Aquifer Study (2002) and personal communication, Christian 

Petrich, University of Idaho, Idaho Water Resources Research Institute (October 29, 2003). 

155 See, e.g., Hydro Logic, Inc., E.Squires, et al., The Artesian Wells of the City of Meridian, Idaho, pp. 9-11 (March 17, 2012); and 

M3 Eagle Regional Hydrogeologic Characterization, North Ada, Canyon, and Gem Counties, Idaho, Year One Progress Report, pp. 1-6 

(May 4, 2007). 

156 Personal communication, Zena Cook, Idaho Depôt of Water Resources, October 28, 2002. 

157 Recent studies have suggested that, for several reasons, suburban or commercial site lawn and landscape irrigation likely 

provides little direct ground water recharge. Many recharge-inducing lateral ditches are abandoned, lined or piped to accommodate urban 

development; lawn irrigation systems typically use sprinklers; and there is evidence that lawn irrigation itself often results in reduced soil 

perviousness due to compaction of soils and effects of grading during home construction. See e.g., NRDC, et al., Paving Our Way to Water 

Shortages: How Sprawl Aggravates the Effects of Drought at 5-6 (2002), citing EPA, Clean Water Through Conservation, EPA 841-B-95-

002 (April 1995); Sakrison, R., Water Use In Compact Communities: The Effect of New Urbanism, Growth Management and Conservation 

Measures on Residential Water Demands (University of Washington, 1997); and Schueler, T., The Peculiarities of Perviousness, Watershed 

Protection Techniques, Vol. 2, Issue 1, 1995. 

158 Typically, where formerly flood irrigated farmland has been converted to urban pressurized irrigation in the Treasure Valley, the 

canal company or irrigation district delivering the water has continued to deliver the full historical amount of appurtenant water to the 

headgate, even though as much as half of the farmland may be converted to impervious or non-irrigated surfaces.  This may provide the 

developed land up to twice as much water for urban landscaping as the irrigated farm ground received.  Several reasons have been advanced 

for this approach.  First, it provides a peaking capability for the irrigation system during periods of extreme temperature and irrigation 

demand, particularly systems that are not on a strict watering schedule.  It also minimizes labor and management costs for the delivery entity 

and complaints from homeowners.  But it also raises several legal and policy issues for future water management.  First, this changes the 

ñduty of waterò for the water right on the developed land from, on average, one inch per acre to as much as two inches per acre.  This 

presumably is inconsistent with the goal of conservation, the decreed duty of water for the delivered right and Idaho statutes and case law that 

impose a standard duty of water of no more than one inch to the acre.  Also, this can result in development of a delivery and use 
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a decline in both the amount of beneficial use for irrigation and natural and incidental ground water recharge.  Logically, 

where the subdivision results in reduced consumptive use of water, as compared to the former farm irrigation, the excess 

surface water will find its way to drains, other ditches, or the stream or river from which it was originally diverted. 

(4) Declines in spring discharges to the Snake River and resulting water user conflicts 

In addition to the growing awareness of the effects of changes in natural and incidental recharge throughout the 

state, in south-central Idaho declines in spring flows discharging to the Snake River from the ESPA have been the source 

of increasing conflict.159  This conflict reached a peak in August of 2000, again in early 2004, and yet a third time in early 

2005. 

In August of 2000, anticipating continued severe drought conditions for southern Idaho and significant declines in 

spring discharges from the ESPA to the Snake River, the Departmentôs Director gave notice to ground water users on the 

ESPA that he intended to curtail ground water diversions beginning in the spring of 2001 within a band extending from 

five to ten kilometers from the Snake River in the Thousand Springs and American Falls reaches to increase the water 

supply to spring and surface water users.160  On the eve of the Departmentôs intended issuance of curtailment orders,161 

water users presented the Director with an agreement in principle to avoid curtailments.  Ground water users would 

provide up to 68,000 acre-feet of replacement water to surface and spring water users in the 2002 and 2003 irrigation 

seasons.  The parties also would engage in mediation to attempt to reach long-term agreements aimed at managing the 

ESPAôs ground and surface water supplies conjunctively. 162  This agreement in principle ultimately resulted in written 

agreements among water users above and below Milner Dam (the ñ2001 Interim Agreementsò).  These agreements are 

discussed further in section 8.C(2) below. 

A second major period of conflict between ground and spring water users on the ESPA began in the fall of 2003 

when ground and spring water users in Water District 130 were unable to reach either a long-term agreement or one that 

would extend the 2001 Interim Agreement.  In October of 2003, the Magic Valley and North Snake Ground Water 

Districts filed a Preliminary Mitigation Plan with the Department proposing a five-year program to mitigate injury to 

senior spring rights.  The Preliminary Mitigation Plan incorporated, in large part, the programs that were initiated under 

the 2001 Interim Agreements, but also included an adaptive management approach intended to allow changes to the 

Preliminary Mitigation Plan over its term based on new information, monitoring of results and collaboration with spring 

                                                                                                                                                                                                                                  

infrastructure that continues to demand the full historical ñheadò of water in the system to operate, and thereby can preclude alternative future 

uses of the water historically allotted to farmland, but now appurtenant to a parking lot or industrial complex. 

159 1953 marked the end of a long-term trend of increased spring discharges to the Snake River that began in the early 1900s due to 

incidental recharge from widespread surface irrigation  across eastern and southern Idaho.  North side spring flow contributions to the Snake 

River below Milner Dam peaked at about 6,900 cfs in 1953 and had declined by approximately 600 cfs by 1980.  See Jeffrey C. Fereday and 

Michael C. Creamer, Swan Falls in 3-D: A New Look at the Historical, Legal and Practical Dimensions of Idahoôs Biggest Water Rights 

Controversy 28 Idaho L. Rev. 573 (1992) for a historical review of Eastern Snake Plain Aquifer hydrology and development. 

160 IDWR, Order In the Matter of Designating the American Falls Ground Water Management Area (August 3, 2000) and IDWR, 

Order In the Matter of Designating the Thousand Springs Ground Water Management Area (August 3, 2000). 

161 The Director was proceeding under Idaho Code § 42-233b, which, among other things, requires that an order to ground water 

users within a Ground Water Management Area to cease or reduce diversions must be issued before September 1, and is effective during the 

growing season of the next year. 

162 If the full amount of replacement water could not be obtained, ground water users agreed to curtail their diversions by a 

proportionate amount, up to a maximum of from ten to fifteen percent of historical diversions.  In the Upper Snake River, replacement water 

was delivered into reservoir storage for surface water usersô use.  However, in the Thousand Springs reach the majority of the replacement 

water delivered was applied in the vicinity of springs to increase direct recharge through infiltration basins and increase incidental recharge 

through conversion of ground water irrigated acres to surface water irrigation.  In addition to providing some incidental recharge to the 

aquifer, conversion of agricultural land to surface water irrigation also reduced ground water withdrawals in the vicinity of the springs. 
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users and the Department.  That Plan was protested by over sixty individuals and entities.163  The potential for protracted 

litigation of the Preliminary Mitigation Plan ultimately was overshadowed by the Departmentôs resolution in late 2003 of 

two sets of delivery calls made under the Conjunctive Management Rulesðthe Clear Lakes Call and the Rangen Call.  

The Musser Call, subsequent delivery calls, and the several resulting interim settlement agreements are discussed in more 

detail below. 

C. Delivery calls and administration in the ESPA 

(1) Round One:  The Musser call 

The current era of conjunctive administration of water rights began with the Musser call on June 16, 1993.  Alvin 

and Tim Musser (together with tenant, Howard ñButchò Morris) (collectively, ñMusserò) placed a call for delivery of their 

1892 priority water right, in the amount of 4.8 cfs.  The right was delivered from a natural spring through the Martin-

Curran Tunnel located in the 1000 Springs area near Hagerman, Idaho.164  According to Musser, flows in the spring had 

declined due to up-gradient ground water pumping, and he was unable to meet their full water needs in 1993. 

The Director denied the call on the basis that there had not yet been ña formal hydrologic determination that such 

conjunctive management is appropriate.ò165  Musser sued, seeking a writ of mandate compelling the Director to administer 

the aquifer in priority to deliver their full senior right, pursuant to Idaho Code § 42-602 (which has since been modified). 

Section 42-602 directs the Director to distribute water within designated water districts in accordance with the 

prior appropriation doctrine.  The statute was substantially amended in response to the Musser decision (see discussion 

below).  At the time, however, it authorized the Director to curtail unadjudicated water rights outside of a water district, so 

long as the call came from the holder of an adjudicated right within a water district.  (See discussion of water districts in 

section 0 at page 350.)  Although most water rights in the surrounding ESPA were then unadjudicated and therefore not 

within water districts, the Musser property was located within a small water district known as 36A in which surface and 

spring water rights had been adjudicated in the 1930s. 

The Department initiated rulemaking for conjunctive management and a contested case proceeding for the 

Mussers, and urged the trial court to dismiss the lawsuit as moot, given that an administrative process was now underway.  

The trial court found the case was not moot, and issued a writ of mandate requiring the Director to ñdistribute waterò in 

accordance with the Prior Appropriation Doctrine to serve Mr. Musserôs decreed entitlement.   

The writ of mandate affirmed by the court soon became moot when Musser received a supply of water from 

another source, so there was never any litigation over the appropriateness of how the Department responded to the writ.  

For example, the writ of mandate required that the Director ñimmediately comply with I.C. § 42-602.ò  Because the 

dispute was mooted, there was never occasion to determine what immediate compliance means and what factors the 

Department should consider and what procedures it should employ in responding to such a call.  Nevertheless, Musser 

plainly had the effect of jumpstarting the Departmentôs development of conjunctive management rules, which have 

shaped the debate that continues to unfold. 

The Legislature responded immediately to the Musser decision by amending section 42-602 and other sections 

addressed by the Supreme Court.166  First, the amendments removed the Directorôs authority under Idaho Code §§ 42-602 

to 42-619 to use the watermaster/water district system to curtail rights outside an established water district.  The 

legislation also replaced the Directorôs specific ñdutyò to have ñimmediate direction and controlò with a more deferential 

                                                             
163 Proceedings for review of the Ground Water Districtsô Preliminary Mitigation Plan were stayed as part of the March 15 

Settlement reached among the Legislature, the Ground Water Districts, and spring and surface water users. (See discussion in section 8.C(4)). 

164 Musser v. Higginson, 125 Idaho 392, 871 P.2d 809 (1994). 

165 Musser, 125 Idaho at 394, 871 P.2d at 811. 

166 1994 Idaho Sess. Laws, ch. 450. 
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and discretionary directive that the Director ñshall have direction and control of the distribution of water.ò  The 

Legislature also struck the provision in section 42-602 requiring the Director to ñexecute the laws relative to the 

distribution of water in accordance with the rights of prior appropriation.ò  This language was replaced with the provision 

that the Director is to ñdistribute water in water districts in accordance with the prior appropriation doctrine.ò  Finally, it 

amended various other provisions of the water code to expressly recognize the Directorôs discretion in these matters and 

his authority to proceed administratively.  These changes presumably were intended to recognize and underscore the 

Directorôs expertise and discretion in managing the complex interactions of water rights and to reaffirm that there is more 

to the prior appropriation doctrine than rote enforcement of priorities. 

(2) Round Two:  The 2001-2003 interim settlement and replacement water obligation 

In 2001 the Department issued orders designating the Thousand Springs Ground Water Management Area and the 

American Falls Ground Water Management Area.167  As part of these actions, the Director notified ground water users 

within these GWMAs of his intent to issue curtailment orders to ground water users within an area extending five 

kilometers from the Snake River in the Thousand Springs Reach (ñTSRò) of the Snake River (below Milner Dam) and the 

American Falls Reach (above Milner) due to the extended drought conditions and continuing declines in spring 

discharges.  The Departmentôs orders were based on a general finding of material injury to spring and surface water rights 

in the reaches.  The orders set an August 31, 2001 deadline for ground water users to provide a plan for mitigation to the 

reaches or face curtailment.  The North Snake, Magic Valley, Bingham, Bonneville-Jefferson and Aberdeen-American 

Falls Ground Water Districts were instrumental in negotiating two-year, interim agreements on behalf of their members.  

Agreements in principle were reached with spring and surface water users on August 31st that later were reduced to formal 

written agreements.  These agreements avoided IDWRôs threatened curtailment of ground water withdrawals for 

irrigation, industrial and municipal uses.  Among other things, the 2001 Interim Agreements required ground water users 

to acquire and provide up to 68,500 acre-feet of replacement water to surface and spring water users in the 2002 and 2003 

irrigation seasons.168   

The Departmentôs action, although initiated without first holding a hearing, presumably was premised on the 

following assumptions:  (1) that surface and spring water users in the Magic Valley were not receiving their full 

entitlements; (2) that such shortfalls constituted material injury to senior surface and spring rights; (3) to the extent 

shortfalls were being experienced, they could not be corrected by the seniors employing reasonable efforts to improve 

their existing means of diversion; (4) that those claiming shortfalls could beneficially use the higher quantities authorized 

under their decreed water rights; and (5) that persons holding water rights in springs fed in large part by incidental 

recharge and return flows from up-gradient surface water irrigation may require continuance of the same quantity of 

return flows by ground water users when up-gradient surface irrigation and related incidental recharge is reduced.  Due to 

the 2001 Interim Agreements, these and other relevant assumptions have not been tested. 

(3) Round Three:  The Clear Lakes call 

In May of 2003, Clear Lakes Trout Company, Rim View Trout Company and the Estate of Earl Hardy (ñClear 

Lakesò) made demand on the Director of the Department to direct the Watermaster for Water District 130 to ñadminister 

water rights in the Water District that deplete the supply of waterò to the Clear Lakes water rights that were not being 

satisfied by the available spring flows (the ñClear Lakes Callò).   

The Director deemed the Clear Lakes demand to be a ñdelivery callò under the Departmentôs Conjunctive 

Management Rules.  In October of 2003, the Director issued an Order denying the Clear Lakes Call.  Among the reasons 

                                                             
167 IDWR, Order In the Matter of Designating the American Falls Ground Water Management Area (August 3, 2000) and IDWR, 

Order In the Matter of Designating the Thousand Springs Ground Water Management Area (August 3, 2000). 

168 Under the separate Interim Agreements, the North Snake and Magic Valley Ground Water Districts agreed to provide 40,000 

acre-feet of replacement water to the TSR in 2002 and 2003.  The Aberdeen-American Falls, Bingham and Bonneville-Jefferson Ground 

Water Districts agreed to provide, in conjunction with several commercial/industrial ground water users, 28,500 acre-feet of replacement 

water per year to the American Falls reach above Milner. 
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given for denying this call, the Director found that for certain of the Clear Lakes rights, there was sufficient water 

available, certain other rights were not receiving their full decreed rate due to natural seasonal variations that had existed 

since the time the rights were first appropriated, and that the mitigation then being provided by the Magic Valley and 

North Snake Ground Water Districts under the 2001 Interim Agreement was ñan approved and effectively operating 

mitigation planò under the Conjunctive Management Rules that provided full mitigation for the effects of ground water 

pumping under junior rights in Water District 130 through December 31, 2003.169 

The Order also provided the opportunity for any person aggrieved to petition the Department for a hearing.  Clear 

Lakes did petition for a hearing, and numerous parties intervened.  This contested case was stayed as part of the settlement 

of a subsequent delivery call filed by Rangen, Inc., that the Director determined to honor. 

(4) Round Four:  The Rangen call 

In September and October of 2003, a fish food producer and research facility known as Rangen, Inc. filed a 

delivery call demanding that the Director shut off junior water rights alleged to be interfering with Rangenôs 1962 priority 

spring water right diverted from the Curren Tunnelðthe same source as the Musser water right.170  On February 25, 2004, 

after expiration of the 2001 Interim Agreement for Water District 130, the Director recognized the Rangen delivery call 

and stated his intent to order curtailment of all up-gradient consumptive water rights within the Water District junior to 

July 13, 1962 unless ground water users submitted, and received approval of, a suitable mitigation plan by April 1, 2004 

(ñRangen Orderò).171  

Specifically, the Rangen Order provided that members of the North Snake Ground Water District or the Magic 

Valley Ground Water District would not be curtailed (on a temporary basis) if they provided sufficient replacement water.  

The replacement water could be either (1) a substitute supply of 16,000 acre-feet directly usable by Rangen, or (2) 53,000 

acre-feet of replacement water to the TSR.  In either case, the plan for providing the substitute supply would have to be 

approved by the Director by April 1st.  At a status conference held on March 5, 2004, the Department announced that due 

to the discovery and correction of a computer modeling error after the Rangen Order had been issued, the Department had 

determined that the required quantity of replacement water to the TSR would be reduced to 26,500 acre-feet.172 

The Rangen Order implicated the potential curtailment of ground water diversions serving approximately 120,000 

irrigated acres in the Magic Valley, as well as many municipal and commercial rights held by cities and dairies.  To avoid 

the threat of significant economic dislocation caused by both the declining spring flows and potential curtailment, the 

Ground Water Districts, Rangen and Clear Lakes sought to reach a further interim agreement that would include 

significant involvement and commitments by the State of Idaho.  On March 15, 2004, following a full day of negotiations, 

a settlement was reached among water users, the Legislature and the Governor that resulted in the stay of the Clear Lakes 

and Rangen Calls and the pending curtailment of post-1962 ground water diversions in Water District 130 (ñ2004 

Settlementò).173  

                                                             
169 Order, In the Matter of Distribution of Water to Water Right Nos. 36-02659, 36-02680, 36-04032A, 36-04032B, 36-04032C, 36-

04032D, 36-07004, 36-07080, 36-07167, 36-07176, 36-07725, 36-07731 and 36-08089 (October 10, 2003).  

170 The delivery call referenced three water rights.  The most senior (1957 priority) right has been fully met, however.  The most 

junior (1977 priority) was deemed to have been ñincorrectlyò issued by the Department and therefore arguably not the proper basis for a call.  

Consequently, the water right that drove the call was the intermediate priority right with a July 13, 1962 priority date. 

171 Order, In the Matter of Distribution of Water to Water Right Nos. 36-15501, 36-02551and 36-07694 (February 25, 2004). 

172 Subsequent review of the computer modeling simulations revealed that the 26,500 acre-foot number also was incorrect.  

However, because of a settlement reached among the State of Idaho, the Magic Valley and North Snake Ground Water Districts and other 

water users on March 15, 2004, a final quantification of this number never was developed pursuant to the Rangen Call. 

173 Eastern Snake Plain Aquifer Mitigation, Recovery and Restoration Agreement (March 15, 2004).  The March 15 Settlement also 

provided for the stay of a pending district court case challenging the validity of the Conjunctive Management Rules brought by Clear Lakes 

in Ada County and pending contested cases before the Department concerning the dissolution of the Thousand Springs GWMA and 



 

 

WATER LAW HANDBOOK                                         © 2018 GIVENS PURSLEY LLP Page 73 
1451734_73.DOC 

During the 2004 Settlementôs one-year term, the parties each agreed to undertake specific actions, the most 

significant of which were the commitment by the Ground Water Districts to continue to provide 40,000 acre-feet of 

replacement water to the Thousand Springs Reach and the authorization of the Legislatureôs Expanded Natural Resources 

Interim Committee for Water Supply and Management Issues (ñInterim Committeeò).  The Interim Committee was 

assigned a broad scope of tasks aimed at developing short-term and long-term management goals for the ESPA, 

investigating and recommending water management and supply programs, and investigating funding and legislative needs 

to implement identified goals and objectives.  The Interim Committee established monthly meetings of the full committee 

and smaller working groups that were assigned specific tasks for the ESPA and other regions of the State experiencing 

water supply problems. 

(5) Round Five:  The Surface Water Coalitionôs 2005 delivery call and the challenge to the 

Departmentôs rules in AFRD 

In January 2005, a group of seven canal companies and irrigation districts diverting at or above Milner Dam on 

the Snake River and calling themselves the ñSurface Water Coalitionò (or ñSWCò)174 filed a delivery call with the 

Department seeking curtailment of hundreds of junior ground water rights in the ESPA that they alleged decreased river 

flows to the injury of their senior water rights.  This action resulted in near-immediate emergency orders from the 

Director, followed by preparations for hearings on the merits (discussed below).   

However, even before discovery could be completed, five SWC members and others brought a court challenge in 

2005 to the Departmentôs Conjunctive Management Rules under which their call would be heard.175  This challenge, 

which sidetracked the delivery calls pending its outcome, led to the Idaho Supreme Courtôs ruling in American Falls 

Reservoir District No. 2 v. IDWR (ñAFRDò), 143 Idaho 862, 154 P.3d 433 (2007) (Trout, J.).  The opinion upheld the 

facial validity of Idahoôs Conjunctive Management Rules (ñRulesò), IDAPA 37.03.11.000, et seq.  The Rules, adopted by 

the Department in 1994, set forth the process by which ground and surface water rights in Idaho are to be administered 

together.  AFRD is given particular attention here because it is seen as a highly significant ruling in the area of conjunctive 

administration and the confirmation of central principles of water law in Idaho. 

In addition to validating the Rules, the decision confirmed, in the context of water rights administration, several 

foundational principles of Idahoôs prior appropriation doctrineðeach of which is referenced in the Rulesðsuch as the 

continuing requirements of beneficial use and reasonable means of diversion, the state policy of full economic 

development of water resources, the prohibition of waste, and others.  The court held that the Rules are consistent with 

state constitutional principles in allowing the agency to consider the amount of storage water available to a senior surface 

water right holder before ordering the curtailment of a junior water right.  The decision underscores the importance of 

administrative fact-finding before the state will shut off diversions under junior water rights alleged to be causing material 

injury to seniors.176 

The plaintiffs in AFRD had criticized the Rules in various ways since their adoption, and in this litigation finally 

brought their theories to court.  Plaintiffsô central premise over the years had been that when a senior water right holder 

                                                                                                                                                                                                                                  

amendment of the boundaries of the American Falls GWMA. The March 15 Settlement also provided for a stay of the pending contested case 

concerning the Ground Water Districtsô Preliminary Mitigation Plan.  

174 These are the Twin Falls Canal Company, North Side Canal Company, Milner Irrigation District, American Falls Reservoir 

District No. 2, Minidoka Irrigation District, A&B Irrigation District, and Burley Irrigation District. 

175 Joining the five Surface Water Coalition members as plaintiffs challenging the Rules were Idaho Power Company (which 

maintains hydroelectric facilities on the river at Milner and elsewhere) and holders of water rights in springs flowing from canyon walls in 

the river reach below Twin Falls.  Each of these plaintiffs asserts its water rights are dependent, at least in part, on Idahoôs vast Eastern Snake 

Plain Aquifer (ñESPAò or the ñaquiferò).  As noted elsewhere in this paper, the aquifer is understood to be connected to the Snake River in 

various places and to varying degrees across southern Idaho. 

 
176 The procedure or body of law by which the state uses its power to shut off a junior water right so that a more senior right might 

obtain its water supply is commonly referred to as water right administration.  The seniorôs request is referred to as a ñdelivery call.ò 
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alleges a water shortage and demands curtailment of junior-priority water rights, the Departmentôs job is immediate and 

ministerial, and watermasters should be directed to shut off ground water pumps without the Director first considering any 

facts other than the quantity of the seniorôs water right and the existence of shortage.  Plaintiffsô position became even 

more emphatic once the bulk of ground water rights on the ESPA had been decreed in the ongoing Snake River Basin 

Adjudication and brought into water districts for which watermasters were appointed. 

The Rules do not describe a summary curtailment model for conjunctive administration, and instead require fact-

finding on various issues.  Because of this, Plaintiffs claimed that the Rules violate a number of water law principles, 

including the ñfirst in timeò admonition of Idahoôs Constitution; Idahoô water delivery statutes, Idaho Code § 42-601 et 

seq (setting forth, among other things, watermaster duties in water districts); and the common law.  Plaintiffs further 

asserted that it was illegal for the Rules to allow the Director, when responding to a delivery call, to consider such issues 

as the seniorsô actual beneficial use (such as the number of acres actually being irrigated), whether their means of 

diversion are reasonable, and how the agencyôs action would serve the concept of ñfull economic development of 

underground water resources.ò  Idaho Code § 42-226.  Plaintiffs took the position that any such matters had been resolved 

in the process wherein their water rights were licensed or decreed and could not be revisited in a delivery call, and that 

engaging in these inquiries under the Rules would cause a ñreadjudicationò of their water rights.  In AFRD, the Idaho 

Supreme Court rejected all of these theories. 

(a) Background:  the Surface Water Coalitionôs 2005 delivery call 

As noted above, the dispute giving rise to AFRD began in early 2005 when the Surface Water Coalition, acting 

under the Rulesô delivery call procedures, formally asked the Department to curtail diversions under unspecified 

thousands of ESPA ground water rights.  The Surface Water Coalition believes ESPA ground water pumping is reducing 

spring inflows to the river upstream from their headgates and injuring their surface water rights. 

The Department responded immediately.  Applying various provisions of the Rules, the Director issued 

emergency orders in February through May 2005 that, on a preliminary basis, determined it reasonably likely that 

pumping would cause material injury to the water rights of two of the seven177 SWC members in the upcoming irrigation 

season.  The emergency orders sought additional information from the SWC, but in the meantime required ground water 

users to provide the SWC with certain amounts of replacement water. 

Both sides filed objections to the preliminary orders.  The Department established a discovery schedule and 

scheduled a hearing.  Meanwhile, the ground water users provided mitigation water as required by the orders, primarily by 

renting storage water from upper Snake River reservoirs to provide to the SWC and by fashioning means to idle ground 

water wells.  A final determination in the matter, including any mitigation requirement, would come after the facts could 

be sorted out at the hearing, where both sides could put on evidence on various factors enunciated in the Rules.178 

The Surface Water Coalition took the position that there should be no further fact-finding, that their water right 

decrees were proof enough of their entitlements, and that their delivery call sufficiently explained to the Director that they 

were not receiving water to which they are entitled.  They maintained that, under the Constitutionôs ñfirst in timeò 

mandate, the Department was obligated to shut off ground water pumps in the ESPA, and to do so immediately.  The 

Surface Water Coalition also contended that the various Rule provisions on which the Director relied, and under which he 

intended to receive evidence at hearing, were unconstitutional or otherwise in violation of Idaho water law. 

However, rather than wait to raise these claims in the administrative hearing on the delivery call, in August 2005 

five of the seven Surface Water Coalition members, joining with Idaho Power Company and a group of aquaculture 

                                                             
177 The five Canal Companies who were plaintiffs in the American Falls case were Twin Falls Canal Company, American Falls 

Reservoir District No. 2, Minidoka Irrigation District, Burley Irrigation District, and A&B Irrigation District.   

178 As of this writing, the hearing still has not been held, although the Department has resumed its analysis of the delivery calls and 

has issued notified certain ground water right holders that they will be subject to curtailment unless they provide replacement water for 2007.  

Absent a settlement, these issues presumably will go to hearing. 
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interests in the Thousand Springs area179 (collectively, ñPlaintiffsò), filed a separate action in Idahoôs Fifth Judicial 

District Court in Gooding County Judge Barry Wood) asking for a declaration that the Rules violate the prior 

appropriation doctrine as established by the Idaho Constitution.  Plaintiffsô arguments were as follows: 

Á The Rules allow inquiry into several principles other than ñfirst in timeò that Plaintiffs believed should 

not come into play in water right administration, including such concepts as ñreasonable means of 

diversion,ò whether a senior right can be satisfied using alternate points and/or means of diversion; 

whether the senior actually is suffering ñmaterial injury;ò and whether the administration is consistent 

with ñfull economic developmentò of the ground water resource. 

Á The Rules allow the Department to evaluate a seniorôs storage water account, including projected 

ñcarryover storage,ò in determining whether senior rights are suffering material injury. 

Á The Rules invite factual inquiry that impermissibly ñlooks behind,ò ñreadjudicates,ò or otherwise gives 

insufficient legal effect to the seniorôs water right decrees. 

Á The Rules impermissibly shift the burden to the senior to prove injury in a delivery call. 

Á The Rules are illegal in allowing junior right holders to provide mitigation in lieu of curtailment. 

Plaintiffsô complaint asked Judge Wood for a declaratory judgment that the Rules are unconstitutional both on 

their face and as the Director sought to apply them in the delivery calls.  Normally, a district court would dismiss such an 

action for failure to exhaust administrative remedies; the parties had not yet produced evidence in the administrative case, 

the agency had not applied law to facts, and there was no final agency action or factual record for court review.  However, 

Plaintiffs convinced Judge Wood that their action should be heard because of language in Idahoôs declaratory judgment 

statute, Idaho Code § 67-5278, referring to the statuteôs applicability where rules are ñthreatenedò to be applied.  Plaintiffs 

argued, in essence, that the Directorôs current process under the Rules was the ñbest evidenceò of how the Department 

aimed to apply the Rules.  The Department and the ground water users argued against this interpretation, but Judge Wood 

sided with Plaintiffs and heard their challenge. 

(b) The lower court decision in AFRD 

After motion practice over many months, lengthy briefing, and oral argument, the District Court issued a 127-

page opinion granting Plaintiffsô summary judgment motions, relying on ñthe underlying facts in this case,ò that is, the 

actions that had occurred under the delivery calls lodged with the agency.180  The Judge construed the declaratory 

judgment statute as vesting the court with jurisdiction over the action based on the ñthreatened applicationò of the Rules 

that Plaintiffs alleged in their briefing.  The District Court thus adopted a hybrid approach that considered the Rules 

constitutionally both facially and as the Department threatened to apply them.181 

In its Order, the District Court found that the Rules are unconstitutional because they:  1) fail to include express 

directives as to five ñtenets and proceduresò that the court believed are constitutionally required; 2) exempt domestic and 

                                                             
179 The Eastern Snake Plain aquiferôs western edge is truncated by the deep Snake River canyon along an approximately 40-mile 

long section downstream from Twin Falls.  The aquiferôs water, flowing westward, encounters the canyon and literally spills out of the basalt 

canyon walls through innumerable fissures and springs in the Buhl/Hagerman area.  The aquifer discharges in this reach collectively are 

several thousand cubic feet per second.  Large amounts of this cold, clean water are collected to serve, primarily, the water rights of fish 

farms and irrigated tracts on benchlands situated between the cliffs and the river below, including the Rangen facility referenced above (the 

ñSpring Usersò).  By the time the Spring Users had joined the Canal Companies in filing the Rules litigation, they too had filed their own 

delivery calls against ESPA ground water pumpers.  These delivery calls also are still pending. 

180 Order at 25.  References to the ñOrderò refer to Judge Barry Woodôs Order on Plaintiffsô Motion for Summary Judgment in 

American Falls Res. Dist #2 v. IDWR, Case No. CV-2005-600, Idaho District Court for the Fifth Judicial Dist., County of Gooding (June 2, 

2006). 

181 Order at 25. 
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stock water rights from conjunctive administration; and 3) allow the Director, in determining material injury, to consider a 

seniorôs right to store water in reservoirs for potential future use (so-called ñcarryover storageò). 

The press reports of Judge Woodôs decision were simply that he had declared the Rules unconstitutional.  

However, the District Courtôs ruling actually upheld the bulk of the Rules, finding them unconstitutional only on narrow, 

mostly procedural, grounds.  For example, the District Court rejected Plaintiffsô central premise that the numerous factors 

the Rules allow the Director to consider ñare on their face contrary to the prior appropriation doctrine.ò182  Judge Wood 

held that a ñdecree is not conclusive as to any post-adjudication circumstances,ò183 and in a delivery call ñthe Director has 

the duty and authority to considerò whether the senior is ñirrigating the full number of acres decreed under the right.ò184  

The District Court rejected Plaintiffsô argument that junior users cannot use mitigation or replacement water to avoid 

curtailment.185  The court agreed with defendants that the ñconcept of óreasonableness of diversionô is also a tenet of the 

prior appropriation doctrine.ò186  Judge Wood specifically noted that the prior appropriation doctrine allows the state ñto 

compel a senior to modify or change his point of diversion under appropriate circumstances.ò187 

In a portion of the order that could have particular relevance to the injury claims of the Spring Users in the 

Hagerman Valley area, the District Court states that, in a delivery call, the Director is entitled to ñtak[e] into account 

whether the senior is protected to historical diversion levels or reasonable aquifer levels.ò188  The Judge ruled that ña water 

user may not command the entirety of a volume of water of a ground or surface source to support his appropriation for a 

beneficial use involving less than the entire volume,ò and that ña senior spring user cannot tie up the entire volume of 

water of an aquifer in order to maintain the natural flow of a spring.ò189  The District Court referred to this as the ñbath 

tubò example, wherein ñthe only time the óover-flowô produces water is when the bath tub is full.ò190 

The District Court acknowledged that juniors subject to a delivery call are entitled to a hearing, and may offer 

evidence to show, among other things, that the senior is ñwasting water,ò or ñto establish a futile call.ò191  The lower court 

agreed that ñthe policy of the state is to secure the maximum use and benefit and least wasteful use of its resources,ò and 

the Rulesô ñintegration of this policyò ñis not necessarily inconsistent with Idahoôs version of the prior appropriation 

                                                             
182 Order at 83. 

183 Order at 92. 

184 Order at 92. 

185 Order at 90 and 102. 

186 Order at 88. 

187 Order at 89. 

188 Order at 102. 

189 Order at 88-90. 

190 Order at 90; n. 21.  The ESPA actually exhibits greater spring discharges in this area today than it did before any significant 

water development began on the Snake River Plain.  This is due to incidental recharge to the aquifer, and increases in aquifer storage, that 

resulted from surface water irrigation on the Plain beginning in the late 1800s.  Between 1902 and 1953, the spring discharges in this fabled 

ñThousand Springsò reach increased by approximately 3,700 cubic feet per second, nearly doubling the 1902 discharges.  Most of the rights 

appropriated by the Spring Users were established when the aquifer was in this enhanced state.  Since 1953, spring discharges have gradually 

decreased (although they still are above 1902 levels), due in part to the use of increasingly efficient surface irrigation practices on the Eastern 

Snake River Plain that have reduced the historical incidental recharge.  Ground water pumping and cyclical drought also are seen as causes of 

spring flow declines. 

191 Order at 101. 
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doctrine.ò192  The District Court ruled that a ñsenior user cannot call for water if the water is not, or will not, be put to a 

beneficial use, irrespective of whether the right is decree,ò193 and acknowledged ñthat most of the issues pertaining to the 

principles comprising the prior appropriation doctrine have developed in the context of surface water only.  Applying 

these same principles to the integration of surface and ground water presents an entirely new set of complexities.ò194  

Plaintiffsô arguments to the District Court essentially took the position that in water right administration there is 

no place for any of the several tenets of Idahoôs prior appropriation doctrine except the ñfirst in timeò rule.  They ended up 

with a decision from the District Court that disagreed with this theory and with most of their substantive claims.  As the 

Supreme Court was to note in its decision, the ñdistrict court rejected [Plaintiffsô] position . . . that water rights in Idaho 

should be administered strictly on a priority in time basis.ò195  The upshot is the unremarkable proposition that all of the 

doctrineôs tenets remain in play not just at the appropriation stage, or at the time a water right is scrutinized in an 

adjudication, but throughout all periods when the right is being exercised.  And especially when its owner asks the state to 

curtail others to supply it.  Plaintiffs did not appeal the District Courtôs rulings on these issues, although they continued to 

argue about several of these points in their briefs to the Supreme Court. 

The District Court rejected Plaintiffsô core contentions about Idaho water law, but did conclude that the Rules are 

unconstitutional primarily with regard to certain procedural points.  As the Supreme Court put it, ñ[w]hile the district 

court largely rejected [Plaintiffsô] arguments, it did grant summary judgment based on its finding that the Rules are 

facially unconstitutional on a different basis:  a lack of óprocedural componentsô of the prior appropriation doctrine that 

the court viewed as constitutionally mandated.ò196  The District Court perceived constitutional infirmities in the Rulesô 

failure:  1) to describe burdens of proof and evidentiary standards applicable in a delivery call; 2) to give proper legal 

effect to senior water right decrees; 3) to describe objective criteria necessary to evaluate these factors; and 4) to establish 

a time frame in which the delivery call process must be completed. 

The District Court had believed that ñ[s]uch components are necessary to protect and prevent diminishment to 

vested senior property rights,ò and that without these elements in place, ñseniors are put in the position of re-defending 

their adjudicated water right every time a call is made for water.ò197  Judge Wood had concluded that while ñsome 

minimal due process is requiredò in carrying out a delivery call, ñsetting up a procedural labyrinth of requiring a senior 

water right holder to initiate a contested case proceeding . . . which cannot be completed during the irrigation season 

prevents timely administration to a growing crop and was not what either the framers of the constitution had in mind or 

what the legislature had in mind in adoptingò Idahoôs water administration statutes.198 

As to the substantive issues, the District Court concluded that the Rulesô exclusion of domestic and stock water 

rights from administration amounts to a taking of the seniorôs water right without compensation.  It also struck down the 

Rulesô treatment of a seniorôs carryover storage in a delivery call. 

The carryover storage ruling could be seen as the central substantive water law question in the case on appeal.  

The question was whether it is constitutional for the Director to ascertain whether ñthe requirements of the holder of a 

                                                             
192 Order at 86. 

193 Order at 86. 

194 Order at 91. 

195 American Falls, 154 P.3d at 441. 

196 American Falls, 154 P.3d at 439.   

197 Order at 90 and 97. 

198 Order at 97-98. 
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senior-priority water right could be met with the userôs existing facilities and water suppliesò before curtailing junior well 

owners, as specified by the Rules.  IDAPA 37.03.11.42.01.g (the ñCarryover Ruleò). 

The Carryover Rule defines reasonable carryover as the water an appropriator would have left in his reservoir 

account at yearôs end ñunder comparable water conditionsò without restricting his ability to divert water to storage and fill 

his reservoirs when water is available:  ñIn determining a reasonable amount of carry-over storage water, the Director 

shall consider the average annual rate of fill of storage reservoirs and the average annual carry-over for prior comparable 

water conditions and the projected water supply for the system.ò  IDAPA 37.03.11.42.01.g.  Plaintiffs claimed, and the 

District Court agreed, that it was unconstitutional for the agency ever to require an appropriator to use some of its storage 

before curtailing junior rights. 

The State and the ground water users appealed to the Idaho Supreme Court.  The Plaintiffs did not appeal.199  The 

Idaho Supreme Court took up the matter on an expedited schedule.  As to their delivery calls, Plaintiffs technically could 

have gone forward with the administrative hearing during the court challenge and appeal; indeed, the Plaintiffs 

successfully resisted the Stateôs motion that the Supreme Court stay the administrative action until after it ruled.  

Nonetheless, Plaintiffs did not press for action before the Department, and the calls effectively were placed on hold while 

the Rules challenge went through the appeal. 

Presumably, now that the Idaho Supreme Court has made its decision, the Surface water usersô allegations of 

injury will resume as contested cases before the Department.  AFRD makes clear that the Rules set forth correct legal 

standards under which the Department will hear these cases.200 

(c) The Supreme Courtôs decision in AFRD 

(i) The AFRD ruling on facial vs. ñas appliedò constitutionality  

To begin with, the Idaho Supreme Court held that the District Court erred in considering a lawsuit that evaluated 

aspects of the Rules ñas applied.ò  The high court held, as defendants had argued below, that the reference to a ruleôs 

ñthreatened applicationò in Idahoôs declaratory judgment statute is intended ñto permit standing to challenge a rule, but 

does not eliminate the need for completion of administrative proceedings for an as applied challenge.ò201  The court noted 

that ña district court cannot properly engage in an óas appliedô constitutional analysis until a complete factual record has 

been developed.ò202  However, rather than simply reverse on this single point and dismiss the case as premature, the high 

court took up, and ultimately reversed, the balance of the District Courtôs opinion.203 

(ii)  The AFRD holding on the Rulesô lack of certain procedural components 

The Supreme Court analyzed each of the ñtenets and proceduresò the District Court had concluded the 

constitution requires be set out in the Rules.  As a starting point, the court noted that the Rules expressly incorporate all 

applicable Idaho law, and found that ñit is unnecessary to incorporate every extant law unless specifically necessary to a 

                                                             
199 One of the plaintiffs, Clear Lakes Trout Co., had raised an equal protection argument belowðarguing that the Rules 

impermissibly allow different standards to apply to ground water and surface water rightsðand did appeal the District Courtôs rejection of 

their theory to the Supreme Court.  However, the Supreme Court did not address the question. 

200 Plaintiffs sought rehearing before the Idaho Supreme Court on the carryover storage issue.  As of this writing, the Court has not 

acted on the rehearing petition.  Plaintiffs also refiled their delivery calls for 2007. 

201 American Falls, 154 P.3d at 442-43.   

202 American Falls, 154 P.3d at 442-43. 

203 Actually, the Court affirmed the District Court on one ruling not germane to the water law issues:  whether the lower court erred 

by revoking the City of Pocatelloôs intervention as a party in the case.  The Supreme Court agreed that the District Court had properly 

exercised its discretion in that regard. 
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clear understanding of the particular Rule.ò204  This is particularly the case, found the court, in a constitutional challenge 

where a court is required to seek an interpretation of a rule that upholds its constitutionality. 

As to the specific rulings, the court first reversed the District Courtôs conclusion that the Rules must specify 

burdens of proof and evidentiary standards.  These procedures ñhave been developed over the years and are to be read into 

the Rules,ò and the Rules ñdo not permit or direct the shifting of the burden of proof.ò205  The court expressed no opinion 

as to what those burdens are in connection with particular claims, defenses, or factual allegations in a water delivery call. 

Second, the Supreme Court rejected the District Courtôs conclusions about ñtimely administrationò of water 

rights.  ñEven if this Court embarked on an analysis of an as applied challenge to the Rules, the facts developed thus far 

do not support American Fallsô contention that it was deprived of timely administration in response to the Delivery 

Call.ò206 

Clearly it was important to the drafters of our Constitution that there be a timely 

resolution of disputes relating to water.  While there must be a timely response to a 

delivery call, neither the Constitution nor the statutes place any specific timeframes on 

this process, despite ample opportunity to do so.  Given the complexity of the factual 

determinations that must be made in determining material injury, whether water sources 

are interconnected and whether curtailment of a juniorôs water right will indeed provide 

water to the senior, it is difficult to imagine how such a timeframe might be imposed 

across the board.  It is vastly more important that the Director have the necessary 

pertinent information and the time to make a reasoned decision based on the available 

facts. 

AFRD, 154 P.3d at 446. 

Third, the court took up the question of whether the Rules violated a constitutional principle for failing to 

enunciate ñobjective standards.ò  The high court noted that the Rules catalogue numerous factors the Director may 

consider ñin determining material injury and whether the holders of water rights are using water efficiently and without 

waste.ò  The court held that these ñare decisions properly vested in the Director.ò207 

Those factors, of necessity, require some determination of ñreasonablenessò and it is the 

lack of an objective standardðsomething other than ñreasonablenessòðwhich caused the 

district court to conclude the Rules were facially defective.  Given the nature of the 

decisions which must be made in determining how to respond to a delivery call, there 

must be some exercise of discretion by the Director.  . . . [T]he Rules are not facially 

deficient in not being more specific in defining what is ñreasonableò in any given case. 

AFRD, 154 P.3d at 446. 

Fourth, the Supreme Court addressed the District Courtôs conclusion that the Rules ñallow the Director to, in 

essence, re-adjudicate water rights by conducting a complete re-evaluation of the scope and efficiencies of a decreed water 

right in conjunction with a delivery call.ò208  The Supreme Court noted, with evident approval, that the District Court had 

ruled that ñeven with decreed water rights, the Director does have some authority to make determinations regarding 

                                                             
204 American Falls, 154 P.3d at 444.   

205 American Falls, 164 P.3d at 445.   

206 American Falls, 154 P.3d at 445. 

207 American Falls, 154 P.3d at 446. 

208 American Falls, 154 P.3d at 447.   



 

 

WATER LAW HANDBOOK                                         © 2018 GIVENS PURSLEY LLP Page 80 
1451734_73.DOC 

material injury, the reasonableness of a diversion, the reasonableness of use and full economic development.ò209  The 

court found that the Rules allow the Director to consider factors such as ñthe system, diversion, and conveyance 

efficiency, the method of irrigation water application and alternate reasonable means of diversion.ò210   

Plaintiffs had argued that ñthe Director is not authorized to consider such factors before administering water 

rightsò and ñis órequired to deliver the full quantity of decreed senior water rights according to their priorityô rather than 

partake in this re-evaluation.  (Emphasis in original brief.).ò211  In rejecting the plaintiffsô position, the court focused on 

the admonition in the Constitution itself that priority is to be extended only to those actually using water.  Consequently, 

the court found that actual use always is a factor to be considered in water rights administration. 

Clearly, even as acknowledged by the district court, the Director may consider factors 

such as those listed above in water rights administration.  Specifically, the Director ñhas 

the duty and authorityò to consider circumstances when the water user is not irrigating the 

full number of acres decreed under the water right.  If this court were to rule the Director 

lacks the power in a delivery call to evaluate whether the senior is putting the water to 

beneficial use, we would be ignoring the constitutional requirement that priority over 

water be extended only to those using the water.  Additionally, the water rights 

adjudications neither address, nor answer, the questions presented in delivery calls; thus, 

responding to delivery calls, as conducted pursuant to the CM Rules, do not constitute a 

readjudication. 

AFRD, 154 P.3d at 447-48. 

(iii)  The AFRD ruling on carryover storage 

Carryover storage refers to ñthe unused water in a reservoir at the end of the irrigation year which is retained or 

stored for future use in years of drought or low-water.ò  AFRD, 143 Idaho at 878, 154 P.3d at 449.  There is no doubt as to 

the right of the holder of a storage right to retain such stored water for future years.  The issue in AFRD was whether a 

person who held both storage rights and natural flow rights could curtail junior users in order to provide a full supply of 

his natural flow rights despite the availability of water in storage.  In other words, is the holder of these rights obligated 

first to draw on his own storage before curtailing juniors?  Or, to put it yet another way, may the Director ñrefrain from 

curtailing junior water rights if a senior has sufficient storage rights to meet his needsò?  AFRD, 143 Idaho at 879, 154 

P.3d at 450.  The Conjunctive Management Rules said the answer is, essentially, maybe.  Specifically, the Rules allow the 

senior to demand both all natural flow rights necessary to satisfy his beneficial use plus a reasonable quantity of carryover 

storage.  That is, he must use his storage rights before curtailing others to the extent that the storage rights are in excess of 

what is reasonably needed to protect against future drought. 

Judge Wood had concluded that the Rules are unconstitutional in allowing the Department to consider a seniorôs 

carryover storage in determining whether to curtail juniors.  The Supreme Court also reversed Judge Wood on this issue. 

Concurrent with the right to use water in Idaho ñfirst in time,ò is the obligation to put that 

water to beneficial use.  To permit excessive carryover of stored water without regard to 

the need for it would be in itself unconstitutional.  The CM Rules are not facially 

unconstitutional in permitting some discretion in the Director to determine whether the 

carryover water is reasonably necessary for future needs. 

AFRD, 154 P.3d at 451.  The court further held: 

                                                             
209 American Falls, 154 P.3d at 447.   

210 American Falls, 154 P.3d at 447.   

211 American Falls, 154 P.3d at 447. 
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Neither the Idaho Constitution, nor statutes, permit irrigation districts and individual 

water right holders to waste water or unnecessarily hoard it without putting it to some 

beneficial use.  At oral argument, one of the irrigation district attorneys candidly admitted 

that their position was that they should be permitted to fill their entire storage water right, 

regardless of whether there was any indication that it was necessary to fulfill current or  

future needs and even though the irrigation districts routinely sell or lease the water for 

uses unrelated to the original rights.  This is simply not the law in Idaho. 

AFRD, 154 P.3d at 451. 

(iv) The AFRD ruling on domestic and stock water rights 

The District Court had held that the Rulesô exemption of domestic and stock water rights from administration in a 

delivery call amounted to a taking of the seniorsô water rightsðin other words, that conjunctive administration should not 

give this category of water rights a free pass.212  Neither side attacked this ruling in its appeal briefs, but the Supreme 

Court took it up anyway, reversing the District Court.  The Supreme Courtôs position was that the Constitution allows 

those diverting water for domestic purposes to have ñpreferenceò over those using for any other purpose, provided that the 

domestic right owner provide compensation to the rights taken.213  Even though the Rule exempting domestic and stock 

water rights does not reference the ñtake, but compensateò authority, the court reasoned that because the Rules incorporate 

all applicable Idaho law and do not prohibit use of this authority, this provision is constitutional. 

The court did not explain how a stock water rightðpresumably an ñagriculturalò entitlement within the 

constitutional provisionðmight be able to have preference over another agricultural water right, such as the irrigation 

rights the Canal Companies assert in the pending delivery calls.  The constitutional provision does not mention stock 

water rights as such, but expressly provides agricultural rights as a preference only over those using water for 

ñmanufacturing purposes.ò 

The Idaho Supreme Courtôs decision in AFRD likely will be seen as a milestone in Idaho water law.  It cleared 

away a number of questions about the Rules and reaffirmed several fundamental principles of the prior appropriation 

doctrine. 

(6) Round Six:  The ESPA delivery calls go to hearing before the Department, result in 

rulings 

In the four months between January and April 2008, and following close on the heels of AFRD, the Idaho 

Department of Water Resources (ñDepartmentò) conducted hearings and issued decisions in three delivery calls in these 

near-epic contests between holders of ground and surface water rights in or dependent upon the huge ESPA.   

The amount of water in ESPA storage increased dramatically after surface water irrigation began in eastern Idaho 

in the late 1800ôsðseepage from ditches and fields, and even year-round diversion practices in some areas, put huge 

amounts of water into the aquifer.  With the advent of ground water pumping in about 1950, and later the conversion of 

flood irrigation techniques to more efficient methods, both the amount in storage and the amount of incidental recharge 

                                                             
212 The Rules provide an exemption from administration for domestic and stock water rights.  IDAPA 37.03.11.20.11. 

213 ñThe right to divert and appropriate the unappropriated waters of any natural stream to beneficial uses, shall never be denied, 

except that the state may regulate and limit the use thereof for power purposes.  Priority of appropriations shall give the better right as 

between those using the water; but when the water of any natural stream are not sufficient for the service of all those desiring the use of the 

same, those using the water for domestic purposes shall (subject to such limitations as may be prescribed by law) have preference over those 

claiming for any other purpose; and those using the water for agricultural purposes shall have preference over those using the same for 

manufacturing purposes.  And in any organized mining district those using the water for mining purposes or milling purposes connected with 

mining, shall have preference over those using the same for manufacturing or agricultural purposes.  But the usage by such subsequent 

appropriators shall be subject to such provisions of law regulating the taking of private property for public and private use, as referred to in 

section 14 of article I of this Constitution.ò  Idaho Const. art. XV, Ä 3. 
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declined.  While aquifer levels still are above those believed to have existed before settlement, aquifer contributions to the 

Snake River have declined since about 1950, primarily in two reaches.  One is upstream from Twin Falls where river 

flows serve the senior rights of the seven irrigation districts and canal companies calling themselves the Surface Water 

Coalition (ñSWCò).  The other is at the western edge of the ESPA where the aquifer spills spectacularly out of the walls of 

the deep Snake River canyon in huge springs whose cold, pure waters supply trout farms (the ñSpring Usersò), 

hydropower, and other uses on bench lands situated between the aquifer and the river.  

As discussed above, in 2005, believing ground water pumping had injured their water rights, both the Spring 

Users and the SWC filed delivery calls with the Departmentôs Director by which they sought orders shutting off literally 

hundreds of junior ground water irrigation wells in the ESPA.  This section discusses the outcome (so far) of these 

delivery calls. 

AFRD answered fundamental questions about how delivery callsðparticularly those involving disputes between 

ground and surface water rightsðare to be carried out in Idaho, and affirmed the Departmentôs administrative rules 

governing such calls.  While it is appropriate to identify AFRD, and now these decisions, as milestones in Idaho water 

law, to a great extent these rulings all reaffirmðalbeit in the new setting of conjunctive administrationðprinciples of 

water law that have been around for decades.  The senior surface water users in these cases contended that such principles 

do not apply or should be narrowed.  These contentions failed.  However, the decisions of course still require juniors to 

answer for actual material injury they cause to senior water rights, subject to several ñpublic interestò limitations.  

The first of these post AFRD decisions, a hearing officerôs post-hearing recommended order to the Director, was 

issued January 11, 2008 in the Spring Usersô delivery call.  The second was the January 29, 2008 ruling from the Director 

in the A & B Irrigation District delivery call.  The third, issued April 29, 2008, was the hearing officerôs recommended 

order in the Surface Water Coalitionôs delivery call.  (Below, we discuss the SWC case first, because it provides useful 

context for considering the others.) 

(a) Surface Water Coalition delivery callðthe Hearing Officerôs Recommended 

Order 

Editorôs note:  The discussion below was written before the appeal of the 

Directorôs ruling.  That ruling was largely affirmed by the district court, which, 

in turn, was affirmed by the Idaho Supreme Court in A&B Irrigation Dist. v. 

IDWR, 153 Idaho 500, 284 P.3d 225 (2012) (Burdick, C.J.). 

On April 29, 2008 the Departmentôs Hearing Officer issued his Recommended Order214 in the case before the 

Department entitled In the Matter of Distribution of Water to Various Water Rights Held by or for the Benefit of [the 

Surface Water Coalition] (2008).   

In this case, seven irrigation districts and canal companies holding senior rights to divert from the Snake River, 

and pursuing their claims jointly under the name ñSurface Water Coalitionò (ñSWCò),215 filed a delivery call with the 

Department in early 2005 seeking curtailment of hundreds of ground water wells in Water Districts 120 and 130, which 

cover a large part of southern Idahoôs agricultural land.216  In response, the Director issued an emergency, pre-hearing 
                                                             

214 The Departmentôs Rules specify the process by which the Director assigns a matter to a hearing officer, who then makes a 

recommended order for the Directorôs consideration.  IDAPA 37.01.01.720 (Rule 720). 

215 The SWC participants are Twin Falls Canal Company, North Side Canal Company, Minidoka Irrigation District, Burley 

Irrigation District, Milner Irrigation District, American Falls Reservoir District No. 2, and A&B Irrigation District.  Each diverts from the 

Snake River at or just above Milner Dam, which is up-river from the City of Twin Falls.   

216 The SWC call actually did not seek to shut off ground water rights in Water District (ñWDò) 130; it named only the more 

easterly (upstream) WD 120.  However, the Director determined that, based on evidence available to the Department (including results from 

running various scenarios under the Eastern Snake Plain Ground Water Model), pumping in the adjacent WD 130 also had an effect on river 

reach gains above Milner, and that therefore WD 130must be included.  Ground water pumping in WD 140 is projected by the ground water 

model to have significant effects in both WDs 120 and 130, so we can expect 140 to be a target of future delivery calls. 
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order in May 2005 and supplemented it several times thereafter (collectively, the ñEmergency Orderò).217  The Emergency 

Order found it likely that ground water pumping in these areas was causing, or had caused, material injury to two of the 

SWC membersô surface water rights, and directed junior ground water right holders (at least pending a full evidentiary 

hearing) to provide replacement water to these two SWC members.  The Emergency Order determined that the other five 

had not suffered material injury and were not likely to in the coming irrigation season.  Both sides filed exceptions to the 

Emergency Order and asked for a hearing. 

The evidentiary hearing in the controversy was delayed for nearly two years while the parties took a side trip to 

district court and then to the Idaho Supreme Court to test SWCôs theory that the Departmentôs Conjunctive Management 

Rules (ñRulesò) are unconstitutional.  This, of course, resulted in the AFRD decision rejecting SWCôs theory that the 

Rules impermissibly allow the Director to evaluate various factors, such as the seniorôs means of diversion, its actual use 

of water, and factors pertaining to material injury.  In early 2008, the SWC matter finally went to evidentiary hearing on 

both sidesô challenges to the Directorôs Emergency Order.  The Departmentôs Hearing Officer, retired Idaho Supreme 

Court Justice Gerald F. Schroeder,218 issued a recommended decision (i.e., a recommendation to the Director) on April 29, 

2008 (ñSWC Rec. Orderò). 

In most respects, the SWC Rec. Order affirms the Directorôs Emergency Order, which had projected some 

material injury to, and required replacement water for, Twin Falls Canal Company (ñTFCCò) and American Falls 

Reservoir District No. 2.  However, the trial produced several important adjustments to the Directorôs approach. 

These are the most significant portions of the Hearing Officerôs Recommended Order: 

(i) Neither side should be seen as the bad guy 

The Hearing Officer began with language plainly intended to defuse the rhetoric and emotion that has arisen 

around this multi-year controversy.  He noted that both the surface water users and ground water pumpers have valid 

water rights and both have contributed to the development of the state.  The surface water users ñhave opened vast 

expanses of land to productivityò and ñhave done so under a state of law that appeared to provide them with protection 

(ófirst in time, first in rightô) from interference with the rights they developed.ò  SWC Rec. Order at 1-2.  The ground 

water pumpers, he wrote, ñare not poachers who sneaked through an unlocked door to take water away from surface water 

users.ò  SWC Rec. Order at 2.  He also concluded that the interconnected Snake River and ESPA system ñhas not run out 

of water.ò  SWC Rec. Order at 6.   

(ii)  The Director is obligated to investigate the seniorôs injury claims rather 

than taking them at face value 

Hearing Officer reiterated this fundamental ruling from AFRD, noting that ñto do otherwise would be 

irresponsible to the public interest and often unduly expensive to the parties.ò  SWC Rec. Order at 28. 

(iii)  Some SWC members suffered material injury in 2004 as a result of 

ground water pumping, and, in his Emergency Orders, the Director 

reasonably predicted the same would occur in 2005 

There was not much evidence of crop loss due to lack of water in this case.  The SWC failed to identify lands that 

were not irrigated, or insufficiently irrigated, due to lack of water.  However, the Hearing Officer found, based on certain 

Farm Services Administration information upon which the Department had relied, that there were some instances of water 

                                                             
217 Idahoôs Administrative Procedure Act authorizes an agency, in certain circumstances, to issue an emergency order before 

conducting a hearing on the matter, provided the hearing is conducted ñas quickly as feasible.ò  Idaho Code Ä 67-5247(4).   

218 The parties stipulated to former Justice Schroederôs appointment to the case. 
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shortages that ñadversely impacted crops and influenced crop decisions, e.g. foregoing a cutting of hay to supply water to 

corn crops.ò  SWC Rec. Order at 30.219 

(iv) Burdens of proof in a water call 

Citing AFRD, the Hearing Officer found that the senior users in a delivery call ñhave the initial burden of 

establishing their water rights and material injury to those water rights,ò after which the burden shifts to the junior to 

present defenses.  SWC Rec. Order at 25.  The Hearing Officer noted that the Emergency Order does not make clear how 

the Director applied these burdens, but since the Emergency Order was issued without the benefit of hearing, that could be 

expected.  In any event, the Hearing Officer made it clear that he applied the burdens as the Supreme Court had directed. 

(v) The Department appropriately used a regional ground water model to 

determine several facts about the interaction of the aquifer and the 

river  

The ESPA controversy has proceeded concurrently with the development and refinement of the Eastern Snake 

Plan Aquifer Model (ñESPAMò), a multi-agency project that has been produced over several years of data gathering, 

scientific collaboration and number crunching (and continues today).  The Hearing Officer noted that ESPAM has 

limitations.  It cannot predict, for example, the effect of a well on a particular spring outflow into the Snake River.  

However, the Hearing Officer found that the model has scientific basis and is the best tool currently available to make 

certain predictions.  SWC Rec. Order at 33.  In summary, the model predicts the effects of ground water pumping on 

several Snake River reaches across southern Idaho.  Among these is the conclusion that ñground water pumping has 

contributed to a decline in ground water levels ranging between five and 60 feet throughout the ESPA.ò  SWC Rec. Order 

at 6.  This has contributed to a declining trend in reach gains to the river above Milner during the irrigation season.  SWC 

Rec. Order at 10.  The Hearing Officer found the evidence to show that about ñ90% of the total steady-state depletions to 

ground water pumping have manifested themselves in the Snake River.ò  SWC Rec. Order at 12.   

(vi) The Department appropriately applied a ten percent error factor to the 

model and established a ñtrim lineò to limit the extent of ground 

water curtailment  

In his Emergency Order, the Director had found the model to embody a ten percent margin of error and therefore 

determined that ground water rights falling within an area having ten percent or less effect on a particular reach would not 

be curtailed or required to provide mitigation as a result of the SWC delivery call.  (He made a similar ruling in the Spring 

Users case, discussed below.)  According to the Hearing Officer, ñApplication of the trim line was proper to avoid a 

significant probability that curtailment would extend to ground water users who would suffer significantly without 

contributing water where necessary to remediate the material injury to the surface water users.ò  SWC Rec. Order at 33.  

The Hearing Officer observed that as the model is refined, ñthese improvements should be applied as they occur.ò  Id. 

at 34. 

(vii)  Not all pumping from the ESPA adversely affects the SWCôs water 

rights; in wetter years, there is no injury and conjunctive 

management is ñunnecessary or minimalò 

SWC Rec. Order at 29.  The Hearing Officer found that during recent drought years, ñground water pumping has 

affected the quantity and timing of water available to SWC members.ò  Id.  This and other portions of the Recommended 

Order contradict one of SWCôs core contentionsðnamely, that the ESPA is over-appropriated and that there is ongoing 

                                                             
219 Since the SWC delivery call, which is deemed renewed each year, has been in place since 2005, the Department has responded 

to it in the context of three separate years.  After the hearing in the case, Department staff issued a memorandum containing injury 

calculations for 2007 and the projected injury for 2008.  ñSurface Water Coalition Call 2007 Final Injury and 2008 Predicted Injury,ò 

Memorandum from Steve Burrell, Hydrology Section, to Director Dave Tuthill (April 14, 2008).  The memorandum calculates a total of 

17,345 acre-feet of injury in 2007, all to one SWC member: Twin Falls Canal Company.  It projects no injury for any SWC member in 2008. 
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injury that can be solved only by permanently shutting off many wells.  See, e.g., SWC Rec. Order at 18.  The Hearing 

Officer found that: 

not all water withdrawn from pumping has an adverse effect on surface water users 

dependent upon the Snake River.  Sometimes there is enough water entering the system 

to fill all needs.  In such circumstances conjunctive management is unnecessary or 

minimal. 

SWC Rec. Order at 29.   

(viii)  The doctrine of ñfirst -in-time, first -in-rightò is to be applied in light 

of the public interest  

The Director has discretion to consider factors that may outweigh a water userôs priority, including the seniorôs 

actual need and beneficial use, actual acres irrigated and whether the irrigator is using reasonable means of diverting or 

applying the water.  The Hearing Officer cited the case of Schodde v. Twin Falls Land and Water Co., 224 U.S 107 

(1912), for the proposition that ñthe public interest is a factor to be considered in water rights litigation that impacts the 

public.ò  SWC Rec. Order at 37.  The Hearing Officer concluded: 

The Director is not limited to counting the number of acre-feet in a storage account and 

the number of cubic feet per second in the license or decree and comparing the priority 

date to other priority dates and then ordering curtailment to achieve whatever result that 

action will obtain regardless of actual need for the water and the consequences to the 

State, its communities and citizens.   

SWC Rec. Order at 39.  The Hearing Officer found that the senior must be placing ñthe water to a beneficial use,ò and 

must not simply have ña desire to use the maximum right in the license or decree.ò  Id.  The Hearing Officer noted that 

these conclusions relative to the public interest are embodied in the Rules, and that they 

have significance in considering several issues in this case.  They affect the Directorôs 

use of the so-called ñtrim line,ò a point of departure beyond which curtailment will not be 

considered.  It affects the Directorôs consideration of alternatives to curtailment.  The 

public interest affects determination of whether there will be curtailment of other 

mitigation to provide for carryover storage water, drawing a line between what is 

reasonable and what is ho[a]rding [sic].  It affects consideration of issues of farm 

efficiency as opposed to achievable farm efficiency.  Consideration of the public interest 

gives relevance to evidence of the economic impact of curtailment upon the State and 

local communities. 

SWC Rec. Order at 39.  These are examples of rulings in this case that restate longstanding principles of water law, but 

ones that the SWC has maintained do not apply in their actions against ground water users. 

(ix) In a delivery call, the Department must remove non-irrigated lands from 

its injury or curtailment calculation  

It seems elementary that when an irrigation entity, such as those in the SWC, makes a delivery call to supply its 

irrigation water rights, it should expect the State to curtail juniors only to the extent necessary to supply actually irrigated 

acres.  However, in their 2005 delivery calls the SWC members did not describe the number of acres that actually are 

irrigated within their boundaries, relying instead on their more generally described boundaries and the number of 

shareholders or members they have.  This approach was rejected by the Hearing Officer, who found, in his SWC Rec. 

Order, that some 14,500 acres in three of the seven irrigation entities ñare not irrigatedò and cannot be considered in 

calculating their necessary water supply.220  SWC Rec. Order at 53.  Much of this non-irrigated area is comprised of land 
                                                             

220 The group of irrigation entities that brought the ESPA delivery call (which calls itself the Surface Water Coalition) is comprised 

of seven members.  It is possible that the other four entities not mentioned by the Hearing Officer in this context also have acres that are not 
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that, though farmed in the past, now has been developed into residential subdivisions and commercial areas.  The Hearing 

Officer concluded that the ñcalculation of a water budget in determining if there will be curtailment should be based on 

acres, not shares.ò  Id.  

(x) The Director appropriately adopted a ñminimum full supplyò concept to 

project material injury, but d id not employ it correctly and now 

must modify it 

In the Emergency Order, the Director had calculated the minimum water supply, both natural flow and storage, 

the seniors needed to meet their crop requirements in the upcoming irrigation season.  Then he compared this to the 

predicted 2005 supply to determine injury.  The SWC members objected, again asserting simply that they were entitled to 

their licensed and decreed amounts.  The Hearing Officer approved of the minimum full supply concept, noting that ñif  it 

accurately defines need, use of water above that amount would not be applied to a beneficial use and would constitute 

waste.ò  SWC Rec. Order at 44.  However, the Hearing Officer found that the Directorôs use of 1995 as a baseline year, 

without adjustment to take into changing conditions, was inappropriate.  

(xi) The Directorôs use of 1995 as a fixed base year for determining 

minimum full supply was not appropriate.  

The Hearing Officer observed that the Directorôs use, in the Emergency Order, of 1995 conditions as involving 

the SWCôs minimum full supply ñwas never intended as a final word,ò that the baseline should not be fixed onto one year, 

and that it should be ñadjustableò to reflect wet and dry years and changing irrigation practices.  Specifically, the Hearing 

Officer concluded that the 1995 baseline should be analyzed and adjusted as necessary to embody the following elements: 

Á To what degree the need for irrigation water in 1995 was ñdepressed by the well-above average 

precipitationò that year compared to a normal year. 

Á Any significant cropping changes since 1995. 

Á Changes in facilities, diversion, conveyance, and irrigation practices, such as conversions to 

sprinklers. 

Á Soil conditions, such as soil water retention ability. 

Á The number of non-irrigated acres in the SWC entityôs service area (this is discussed further below). 

Á Calculation of the seniorôs water needs should be based on acres, not shares in a mutual canal 

company (such as Twin Falls Canal Co.). 

Á Twin Falls Canal Companyôs per-acre full headgate rate of water delivery must be limited to 5/8 

minerôs inch (0.0125 cfs), instead of the ¾ inch 0.015 cfs) they claimed (this is discussed further 

below). 

SWC Rec. Order at 49-53. 

(xii)  Reasonable conservation practices and on-farm efficiencies 

The City of Pocatello, which has at least one ESPA ground water right, had argued that the SWC members should 

be held to the standard of ñachievable farm efficiencyò in their irrigation practices.  The Hearing Officer disagreed, noting 

that the Rules require the calling senior to employ ñreasonable diversion and conveyance efficiency and conservation 

practices.ò  SWC Rec. Order at 56.  He concluded that the SWC members have been reasonably efficient and have 

                                                                                                                                                                                                                                  

irrigated but for which curtailments are sought.  At the hearing, the ground water users offered evidence only on the three noted by the 

Hearing Officer in the Recommended Order (Twin Falls Canal Co., Minidoka Irrigation District, and Burley Irrigation District). 
























































































































































































































































































































































































































































































































































































































































































































































































































